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INTRODUCTION AND BACKGROUND SUMMARY 
On April 15, 2019, Governor Tony Evers signed Executive Order # 20 (attached as Appendix 1), 
creating the Joint Enforcement Task Force on Payroll Fraud and Worker Misclassi�ication. Governor 
Evers recognized that worker misclassi�ication not only denies vulnerable workers various labor 
protections, worker's compensation, and unemployment bene�its, but results in millions of dollars in 
losses to state government and taxpayers due to the underpayment of wages, unemployment 
insurance contributions, worker's compensation insurance, and payroll taxes.  For example, the 
estimated amount of UI tax underreported statewide for workers misclassi�ied as independent 
contractors in 2019 is over $56 million and the average of worker's compensation bene�its paid to 
workers injured while working for illegally uninsured employers over the past 10 years is $2.6 
million annually. In addition, the Department of Revenue estimates that potentially $91.2 million in 
personal income tax revenue was forgone in 2019 due to worker misclassi�ication as well as approx-
imately $50.7 million lost in business taxes from the construction industry on an annual basis. 
Moreover, employers that misclassify workers as independent contractors gain an unlawful compet-
itive advantage that allows them to under-bid and out-compete law-abiding employers. Executive 
Order # 20 created the Task Force and charged the members with evaluating existing laws and 
practices to determine ways to enhance enforcement mechanisms currently used to combat worker 
misclassi�ication; facilitate information sharing and investigative resources between agencies; and 
work cooperatively with business, labor, and community groups to raise public awareness and 
prevent worker misclassi�ication through the further dissemination of educational materials and 
other resources.

Task Force Membership
The Task Force consists of the following members: 

Caleb Frostman (Task Force Chair), Secretary, Department of Workforce Development (DWD)
Michael Morris, Assistant Attorney General, Department of Justice
Maria Guerra Lapacek, Assistant Deputy Secretary, Department of Revenue 
Nathan Houdek, Deputy Commissioner of Insurance, Of�ice of the Commissioner of Insurance 
Steve Peters, Administrator, DWD's Worker's Compensation Division 
Mark Reihl, Administrator, Unemployment Insurance Division 
Jesús Villa, Administrator, Equal Rights Division 
Rep. Rob Brooks, State Representative for Assembly District 60, Wisconsin State Assembly
Senator Dave Hansen, Senator for Senate District 30, Wisconsin State Senate 
Senator Dale Kooyenga, Senator for Senate District 5, Wisconsin State Senate 
Rep. Christine Sinicki, State Representative for Assembly District 20, Wisconsin State Assembly
Pete Braun, President and CEO, Wall-Tech 
Cynthia Buchko, General Counsel, Construction Business Group
Andy Buck, Government Affairs Director, Painters and Allied Trades District Council 7
Tim DeMinter, Business Manager, Financial Secretary/Treasurer, Ironworkers Local 383
Gary Rockweiler, Vice President and CEO, Rockweiler Insulation Inc.
Jerry Shea, President, Market and Johnson
Steuart Wilson, Business Representative, Sheet Metal, Air, Rail, and Transit 
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The Executive Order also directed the Task Force to review the work of the Worker Misclassi�ication 
Task Force established by the Department of Workforce Development (DWD) in 2008 and review 
the recommendations contained in the June 2009 report. 

Efforts in Response to the Recommendations in the 2009 Task Force 
The DWD Secretary created the Worker Misclassi�ication Task Force in October 2008 to examine 
problems relating to worker misclassi�ication and recommend administrative and legislative 
approaches to address those problems. The 2008-2009 Task Force was composed of individuals 
representing the interests of workers and business communities in industries affected by 
misclassi�ication, as well as representatives from DWD's Unemployment Insurance and Workers 
Compensation Divisions, the Department of Revenue and the Department of Commerce. 

The 2008-2009 Task Force heard from stakeholders impacted by worker misclassi�ication, 
enforcement personnel, and experts from other states to determine the best practices to address 
the problems of misclassi�ication. The 2008-2009 Task Force weighed a wide range of options to 
develop recommendations that would be the most effective strategies for Wisconsin. The 
2008-2009 Task Force made the following eight recommendations: 

Recommendation 1: Create an Of�ice of Worker Misclassi�ication; empower the Of�ice to issue 
stop work orders. 
Recommendation 2: Increase information sharing among state agencies. 
Recommendation 3: Support the operations of the Department of Commerce Builder 
Contractor Registration (BCR) program.
Recommendation 4: Establish a "hotline" to facilitate reports from workers, contractors, and 
the general public about misclassi�ication abuses. 
Recommendation 5: Undertake an aggressive campaign to educate contractors and the general 
public about misclassi�ication issues. 
Recommendation 6: Withhold 2% on form 1099 payments made by contractors to 
subcontractors, including individuals operating as independent contractors. 
Recommendation 7: Provide signi�icant penalties for contractors actively seeking to subvert 
and avoid proper classi�ication of workers. 
Recommendation 8: Conduct additional study of other policy options designed to combat 
worker misclassi�ication.

Seven out of the eight recommendations contained in the June 2009 �inal report were implemented 
in Wisconsin. The only recommendation that was not implemented was the recommendation to 
withhold 2% on form 1099 payments made by contractors to subcontractors, including individuals 
operating as independent contractors. Despite the recommendation of the Task Force, the 
Department of Commerce BCR program was eliminated in July 2013. 

The complete 2009 Report of the Worker Misclassi�ication Task Force is available here:
dwd.wisconsin.gov/misclassi�ication/pdf/2009-task-force-report.pdf 
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ACTIVITIES OF THE 2019 JOINT ENFORCEMENT TASK FORCE 
ON PAYROLL FRAUD AND WORKER MISCLASSIFICATION
The Task Force held six meetings at locations throughout Wisconsin from August 2019 through 
February 2020. Due to the number of agencies that have potential jurisdiction over the issue of 
misclassi�ication, and the vast reach of its consequences impacting both workers and business 
across agencies and programs, the Task Force focused its initial efforts on ensuring Task Force 
members had a clear understanding of the current state of worker classi�ication in Wisconsin and 
current efforts to address the issue of worker misclassi�ication. 

Governor Evers kicked off the �irst meeting of the Task Force on August 28, 2019. At that meeting, 
Task Force members received an overview of the 2009 report and heard presentations from 
DWD's Unemployment Insurance, Worker's Compensation, and Equal Rights Divisions on the 
current state of worker misclassi�ication. Members discussed areas where additional information/-
data was necessary to gain a better understanding of speci�ic issues and to develop potential 
solutions. 

The Task Force held its second meeting on September 25, 2019 in Wisconsin Rapids where mem-
bers learned about the tests and standards used to determine whether a worker is an independent 
contractor or an employee and heard perspectives from key program experts on the advantages 
and limitations when applying the different tests. 

At the following meetings held in Madison, Milwaukee, and La Crosse, the Task Force enlisted 
outside experts from the National Employment Law Project (NELP), National Legal Advocacy 
Network, and UMOS to educate Task Force members on other adverse consequences resulting 
from worker misclassi�ication such as human traf�icking and to highlight the different strategies 
and best practices utilized by other states, such as the New York State Joint Enforcement Task 
Force. 

The Task Force also examined existing investigation and enforcement policies, and the procedures 
utilized by Wisconsin state agencies and associated entities to identify and combat worker misclas-
si�ication. See Appendix 4 for all meeting materials.

THE EXTENT AND COSTS OF MISCLASSIFICATION AND 
RECOVERY EFFORTS 
In addition to learning about the investigation and enforcement processes, the Task Force evaluat-
ed the amounts of taxes, penalties, and collections resulting from those activities. Misclassi�ication 
not only negatively affects workers and employers who comply with the law, it also has a negative 
impact on state government. To quantify the adverse consequences of worker misclassi�ication and 
demonstrate the effect worker misclassi�ication has on state resources, the Task Force was provid-
ed data and statistics on the results of investigation and enforcement efforts from: DWD's Unem-
ployment Insurance Division – Field Audit and Worker Classi�ication Sections; DWD's Worker's 
Compensation Division; DWD's Equal Rights Division; the Wisconsin Compensation Rating Bureau; 
the U.S. Department of Labor – Wage and Hour Division; and the Wisconsin Department of Revenue. 
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DWD Unemployment Insurance Division – Field Audit Section  
To calculate the estimated cost of misclassi�ication on the UI program, the UI Division provided Task 
Force members metrics from its Field Audit and Worker Classi�ication Sections. 

Based on UI audit data, the estimated amount of underreported taxes statewide for workers 
misclassi�ied as independent contractors increased from $16,609,705 (3.8% of total UI taxes 
collected statewide) in 2000 to $56,950,205 (10.2% of total UI taxes collected statewide) in 2019. 
See Appendix 2 for additional details.

UI also provided information on industries with the highest percentage of misclassi�ied workers. 
Based on UI audit assignments from January 1, 2013 to November 1, 2019, the industries with the 
highest percent of misclassi�ied workers found include: 

Educational Services, having misclassi�ied workers found at 47.58% of audits; 
Agriculture, Forestry, Fishing and Hunting having misclassi�ied workers found at 47.2% of audits; 
and
Real Estate and Rental and Leasing having misclassi�ied workers found at 45.53% of audits. 

Over 40% of UI audits of employers in the construction industry discovered misclassi�ied workers 
and that industry included the highest total number of individual workers being misclassi�ied. See 
Appendix 2 for additional details. 

DWD Unemployment Insurance Division – Worker Classi�ication Section
The UI Worker Classi�ication Section conducts proactive �ield investigations at construction 
worksites and a variety of other businesses. Approximately 61% of the Section's investigations are at 
construction sites. From the time the UI Worker Classi�ication program was initiated in May 2013 
through January 2020, misclassi�ication investigators conducted 2,740 worker classi�ication investi-
gations, resulting in 622 audits and the identi�ication of 8,274 misclassi�ied workers. This resulted in 
the assessment of more than $2.7 million in UI taxes and interest. As of January 2020, $66,000 in 
administrative penalties have been issued in 13 cases for intentional misclassi�ication. The UI Tax 
Field Audit Section identi�ied an additional 43,174 misclassi�ied workers since 2013 resulting in tax 
assessments and interest of $12.6 million. 

The tax �ield auditors and worker classi�ication investigators perform follow-up activities for contin-
ued noncompliance by employers through daily operations and special follow-up by the UI Division's 
Worker Classi�ication Section on referred employers.
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DWD Worker's Compensation Division 
Worker misclassi�ication can lead to a loss of premiums for the insurance industry and higher 
premiums passed onto insured businesses. The Worker's Compensation Division is unable to 
estimate the total costs to the worker's compensation program resulting from worker 
misclassi�ication but identi�ied the amount of insurance premiums generated by new employers 
brought into compliance, much (but not all) of which is related to misclassi�ication. From 2009 to 
2018 over $13.7 million in additional insurance premiums were generated from employers brought 
into compliance. See Table 1 & Chart 1 in Appendix 3 for additional details. 

The Worker's Compensation Division has a team of seven consumer protection investigators who 
conduct investigations to help ensure that employers subject to the Worker's Compensation Act 
have proper worker's compensation insurance coverage. These investigators conduct approximately 
22,000 investigations annually and issue about 200 penalties per month. The average penalty 
resulting from an investigation is $2,567 and the Worker's Compensation Division assesses around 
$5.5 million in penalties annually. 

The Uninsured Employers Fund (UEF) pays worker's compensation bene�its on claims �iled by 
employees injured while working for illegally uninsured employers. Payments vary substantially 
from year-to-year, depending on the severity of claims accepted. The annual average for the last 10 
full years is $2.6 million. The Worker's Compensation Division investigates and issues penalties 
against illegally uninsured employers to recover funds for UEF. There were approximately 226 
injuries in UEF claims from 2009-2019, of which 134 (or 59%) were covered by nine industries. The 
industries with the highest number of UEF injuries from 2009 – 2019 (those with four or more 
injuries during the 10-year period) include: 

Construction            Restaurant 
Trucking             Healthcare
Automotive            Landscape, Gardening & Drivers
Bus Co.              Farm Products
Tree Pruning, Spraying and Repairing 

See Chart 2 in Appendix 3 for additional details. 

There were approximately 15,539 UEF penalties issued against employers during 2009-2019. The 
top 10 industries (those with over 500 penalties, which together account for 11,078 or 71% of the 
total penalties) include: 

1. Clerical Of�ice Employees (not otherwise classi�ied)   2. Restaurants 
3. Salesperson or Collectors, Outside       4. Construction 
5. Child Day Care Center         6. Bar/Nightclub
7. Store Retail (not otherwise classi�ied)     8. Healthcare
9. Barber Shop/Beauty Parlor/Hair Styling Salon  10. Trucking
See Chart 3 in Appendix 3 for additional details. 

The Worker's Compensation Division is able to identify repeat offenders when it discovers any 
employer with multiple penalty accounts (vs. injury reimbursement accounts). There were 
approximately 2,475 multiple penalty accounts for employers from 2009-2019. Eleven industries 
account for 56% of all employers that were assigned multiple penalty accounts during that time 
period. See Chart 4 in Appendix 3 for additional details.



Recommendations
Worker misclassi�ication is a nation-wide problem and each state's approach to solving it may be different 
based on what methods are best suited for that state. The Task Force heard recommendations from outside 
experts on best practices employed by other states and took those into consideration when developing 
recommendations for this report. 

Recommendation 1: Create an enhanced Contractor Registration Program that requires all individuals 
representing themselves as contractors in Wisconsin to register with the Department of Safety and Profes-
sional Services (DSPS) before performing services.  
Require that all individuals performing construction or improvement services register with the Department 
of Safety and Professional Services before performing services in Wisconsin.

Require the following basic information for registration: 1) name, contact information, and physical 
address for the business principal, 2) a business registration with the Department of Financial Institu-
tions (DFI), 3) a valid UI account, and 4) proof of a worker's compensation policy. 

Require a minimal fee that would cover the cost of administering the program. 

Include in the registration process a form that requires acknowledgment of worker classi�ication laws 
and penalties to ensure registered contractors are aware of their obligations under the law. 

Background: The 2008-2009 Task Force recommended supporting the operations of the Department of 
Commerce Builder Contractor Registration program. Despite the 2008-2009 Task Force's recommendation, 
that program was eliminated in July 2013. 

Worker misclassi�ication investigators, �ield auditors, and other key program experts indicated a public 
database that lists the status of all contractors (registered/suspended) in the state would be of great assis-
tance identifying employers and workers during misclassi�ication investigations. Task Force members also 
expressed the bene�it to members of the public who wish to select and support law-abiding contractors. 

NOTE: Additional information regarding the Construction Contractor Registration program is included 
under the "Penalties" section in Recommendation 4. 

Recommendation 2: Create an Interagency Coordinated Enforcement Team, consisting of the Departments 
of Workforce Development, Revenue, Justice, and Financial Institutions and the Of�ice of the Commissioner 
of Insurance, to address interagency coordination and data sharing improvements to the extent permitted 
by law.

Require Team to meet regularly to address con�identiality restrictions and improve the sharing of data 
necessary for coordinated investigation and enforcement actions by reviewing and updating memoran-
dums of understanding between appropriate agencies and developing recommendations and systems to 
address data-sharing needs.

Direct Team to develop recommendations targeting insurance fraud, including a data sharing agreement 
between the Worker's Compensation Division and worker's compensation insurance providers to allow 
the results of insurance company audits to be reported to DWD. 

Require Team to report to the Task Force at least annually on its activities and recommendations.

Background: Facilitating and engaging in the systematic exchange of data relating to worker misclassi�ica-
tion between appropriate agencies was a charge for the Task Force included in Governor Evers' Executive 
Order, a recommendation of the 2008-2009 Task Force, and a best practice recommended by outside 

DWD Equal Rights Division 
The Equal Rights Division (ERD) enforces over 40 state laws covering labor standards and civil rights 
in employment, housing, and public accommodations. The ERD also provides research and technical 
assistance to employers on how to comply with those laws. ERD staff investigate complaints, identify 
law violations, work to resolve disputes among parties, and make determinations of liability. The ERD 
is only able to address worker misclassi�ication to the extent it relates to other labor standards issues, 
such as wage theft and minimum wage violations. As a result, the ERD cannot actively seek out worker 
misclassi�ications cases and, while it does not maintain statistics on the matter, anecdotally the ERD 
receives approximately 15 complaints a month on wage and hour matters where worker classi�ication 
is an issue. Last year, the Equal Rights Division processed over 4,000 complaints and recovered over 
$1.1 million in wages owed to Wisconsin workers. 

The Task Force also received overviews from the Department of Revenue, Of�ice of the Commissioner 
of Insurance, Wisconsin Compensation Rating Bureau and U.S. DOL on their procedures for investigat-
ing and identifying worker misclassi�ication and metrics on the effectiveness of their enforcement 
efforts. 

Department of Revenue 
The Department of Revenue estimates that potentially $91.2 million in personal income tax (PIT) 
revenue was forgone in 2019 due to worker misclassi�ication. This amount was calculated using 
DWD's estimated total of taxable wages underreported statewide based on UI audit data of $1.85 
billion and an effective tax rate of 4.93% (the average rate for all workers) for calendar year 2019. 
Total underreported wages could be higher than $1.85 billion to the extent that total wages paid 
exceed the $14,000 per employee per employer limit for wages subject to UI tax. This could result in 
the upper limit of foregone PIT being greater than $91.2 million.

However, the actual amount of foregone revenue is likely to be less than $91.2 million for two reasons:  

First, for state personal income tax purposes, a worker who is misclassi�ied as an independent 
contractor may still pay tax on their income by reporting a 1099-MISC instead of a W-2.  Conse-
quently, unreported income for PIT is likely to be signi�icantly less than unreported wages for UI. 
PIT revenue will be foregone to the extent that earnings are altogether unreported, not just improp-
erly reported for a misclassi�ied worker.

Second, some workers who are paid in cash may have a total income low enough that they would 
not have a �iling requirement for personal income tax (for tax year 2019, a tax return is not required 
for a  gross income level below $11,560 for �iling single, or $21,510 if married �iling jointly). It's also 
possible that a worker's income could be low enough to qualify for the refundable earned income 
tax credit, in which case not only would they not have a net tax liability but they could receive a 
payment from the state, an additional cost to the state from worker misclassi�ication.

In addition to the potential $91.2 million in forgone income taxes on unreported wages, the Depart-
ment of Revenue estimates that there is roughly a $50.7 million loss in business taxes from the 
construction industry on an annual basis. 

DOR used IRS tax gap data and some assumptions to determine the amount of forgone business tax 
revenue for the construction industry. DOR focused on the construction industry due to the high 
potential of worker misclassi�ication and the prevalence of misclassi�ied workers found in that 
industry. 

Based on information in the IRS 2019 Tax Gap report, the tax gap related to business income for 
individuals is equivalent to approximately 10.6% of net collections. A similar measure for small 
corporations suggests an underreporting tax gap of 4.2% among corporate tax �ilers. Construction 
businesses make up approximately 1.5% of net tax collections for corporations in Wisconsin, while 
construction companies make up 4.6% of state GDP. The Department of Revenue does not have infor-
mation on the industrial mix of business income reported by individuals. Assuming 5.0% of business 
income is attributable to construction businesses, DOR estimates that forgone taxes on business 
income from the construction industry is about $50.7 million on an annual basis.

Barriers to Interagency Enforcement, Coordination, and Data Sharing
To get a �irst-hand perspective on the challenges faced when combating worker misclassi�ication, the 
Task Force enlisted the expertise of agency staff to discuss pain points they experience relating to 
worker misclassi�ication prevention and enforcement, and what obstacles prevent them from 
addressing those issues as effectively as possible. Agency staff informed the Task Force members of 
the coordinated activities and data sharing that occurs between agencies but explained that there are 
areas where additional information is needed to improve investigation and enforcement. 
Some of the most common barriers to the ef�icient exchange of information between agencies are the 
con�identiality restrictions imposed on certain types of data and information. Unemployment insur-
ance records are generally con�idential under federal and state law and cannot be disclosed unless 
speci�ic exceptions apply. Con�idential UI records may be shared with most governmental entities at 
the local, state, and federal levels only if certain legal requirements are met. 
Similarly, Wisconsin worker's compensation law provides that any record maintained by DWD that 
reveals the identity of an employee who claims worker's compensation bene�its, other injury or 
medical information relating to a worker's compensation claim, and any �inancial information provid-
ed to DWD by an employer regarding self-insurance are generally con�idential and not open to public 
inspection. Additionally, no information from the Wisconsin Compensation Ratings Bureau (WCRB) 
about worker's compensation insurance coverage, including the names of insured employers, 
employer addresses, business status, type, dates of coverage, manual premium code, policy numbers, 
cancellations, terminations, endorsement and reinstatement dates, obtained by DWD may be made 
public by the department except as authorized by the WCRB. 

Utilizing Existing Successful Mechanisms to Prevent Worker Misclassi�ication 

There are several practices currently in place to encourage compliance. DWD has developed a 
multi-faceted program to ensure that workers in Wisconsin are properly classi�ied. The program 
consists of these elements: worksite investigations and employer audits; active collaboration with 
other government agencies on worker classi�ication issues; a website that provides guidance to 
workers and employers on worker classi�ication; and public outreach and educational activities. The 
Task Force recommends continuing to use the strategies that have proven effective through the years 
but also looking for opportunities to build on the success of those efforts.  

experts. While state agencies involved in the Task Force can and do share data to the extent permitted by 
law, the Task Force identi�ied areas where the coordinated exchange of information could be improved to 
better facilitate worker misclassi�ication investigations and enforcement efforts. 

Recommendation 3: Increase the capacity of the Department of Workforce Development to investigate and 
enforce the laws regarding worker classi�ication. 

Authorize new positions to hire more UI �ield auditors.

Require DWD's UI Division, with the assistance of Department of Administration's Division of Personnel 
Management, to review all recruitment and on-boarding processes to ensure that auditor positions are 
properly classi�ied and are keeping pace with comparable positions and the associated compensation in 
the labor market.

Direct DWD to review the current resources available to investigators and auditors to evaluate additional 
strategies and improvements that could be implemented with increased resources, such as the following: 

Cross training of agency investigators (worker's compensation investigators, UI worker classi�ication 
investigators, �ield auditors, etc.); 
More bilingual staff; and 
IT improvements that will allow the more ef�icient exchange of information. 

Background: Hiring additional UI �ield auditors would increase the number of audits completed, provide a 
greater presence in the employer community, and improve the turnaround time of these audits. Audit 
visibility is a crucial aspect of compliance and creating a "fair playing �ield" for all employers.  Because 
audits that identify misclassi�ication are typically more time consuming, additional staff would increase the 
likelihood of identifying worker misclassi�ication while assisting the �ield audit section in meeting the 
Effective Audit Measure (EAM) required by the U.S. Department of Labor. UI �ield auditors' salaries have not 
kept pace with other state agencies with staff performing similar audit functions, which has made recruit-
ment and retention of �ield auditors dif�icult. 

Recommendation 4: Develop Penalty Structure for Worker Classi�ication Violations that Deter Repeat 
Violations 

Create escalating penalties for repeat violators of non-compliance with worker's compensation law and 
to "scale" the penalties by the size of the business (i.e., number of workers).  

Expand the intentional misclassi�ication penalty for violations of the unemployment insurance program 
to other industries and eliminate monetary caps on the current intentional misclassi�ication penalty. 

Create an escalating administrative penalty for repeat offenders (e.g., penalties double for second viola-
tion with no monetary cap and continued referral for criminal prosecution for second and subsequent 
violations). 

Utilize the reconstituted Construction Contractor Registration program to ensure construction contrac-
tors are complying with the law. 

DSPS would assess a penalty for contractors performing services in the state without being registered. In 
addition, DSPS would establish penalties for contractors that hire an unregistered or suspended contractor 
under the Construction Contractor Registration program to include escalating penalties for continued 
violations up to suspension or revocation of a contractor's own registration and/or disquali�ication from 
being eligible to bid on any public project (state, municipal, school district) or certain tax credits.

NOTE: local municipalities' building inspectors could be a resource to verify a contractor is registered to 
assist with enforcement efforts.

Allow for waiver of part or all of the penalty for �irst-time violations if the contractor comes into compliance 
within a speci�ied amount of time.

Background: Wisconsin's worker's compensation law provides an employer that does not obtain and 
maintain a worker's compensation insurance policy as required may be subject to a penalty of double the 
insurance premiums they should have been paying during the uninsured period, or $750, whichever is 
greater. The penalty has been in effect since January 1990 and the majority of employers penalized for 
failure to carry worker's compensation insurance are never penalized again; however, there are employers 
in the state with multiple penalties (some exceeding 10). This suggests that the current penalty for failure to 
carry worker's compensation insurance is suf�icient in most cases to deter non-compliance but there are 
employers who accept the risk of being penalized as the "cost of doing business." 

The intentional misclassi�ication penalties for unemployment insurance have been in effect since October 
2016.  The penalties for construction employers who knowingly and intentionally provide false information 
to DWD for the purpose of misclassifying or attempting to misclassify an employee, are $500 for each 
employee who is misclassi�ied, not to exceed $7,500 per incident.  In addition, the criminal penalty for 
intentional misclassi�ication by construction employers is a �ine of $1,000 for each employee misclassi�ied 
up to a maximum �ine of $25,000 for each violation.  There is also a separate administrative penalty for 
construction employers who coerce individuals to adopt non-employee status.  

Currently, the penalties for intentional misclassi�ication for unemployment insurance only apply to the 
construction industry; however, data shows misclassi�ication is occurring in other industries as well. In 
many cases, the penalties are being treated by construction employers as a cost of doing business. 

Recommendation 5: Educate Workers and Employers on the Rules, Requirements, and Penalties Associat-
ed with Worker Misclassi�ication

Require the Department of Financial Institutions to include informational materials and resources on 
worker misclassi�ication with new business registrations. 

Require DWD to design work site posters that employers must display with information on worker 
classi�ication laws, requirements, and penalties for non-compliance.

Expand DWD's worker classi�ication website to an all-state agency website that explains the common 
elements of all employee classi�ication tests and lists information on who to contact with questions.

Direct agencies to provide more targeted multilingual educational outreach to employers, workers, and 
allied organizations that serve vulnerable populations. Emphasize in the communications who to contact 
and the protection of anonymity to help overcome fear of retaliation.

Direct OCI to educate insurance professionals on misclassi�ication issues so they can identify potential 
violations and report them to the appropriate agency.

Develop a communication plan that coordinates activities around Labor Day, such as PSAs, conferences, 
etc. to call attention to the issues of worker misclassi�ication. 

Background: DWD and other agencies currently have robust education and outreach efforts to inform 
employers and workers on worker misclassi�ication issues, but the Task Force saw opportunities to build on 
those effort to further prevent worker misclassi�ication through improved education and outreach. 

Topics for Further Discussion and Study by the Governor's Task Force
The Task Force has identi�ied several topics of interest that it intends to further examine during future 
meetings that may inform future recommendations.  

1. Increased education, outreach, and enforcement of labor traf�icking issues.  

2. Options of making public repeat violators of UI, WC, and tax violations while addressing due process 
concerns and federal con�identiality requirements.

3. Deterrence of worker's compensation insurance premium fraud. 

4. Evaluations of other states' worker classi�ication tests and the outcomes from implementing a new test. In 
addition, re-examine the experiences with Wisconsin's worker classi�ication tests after the other recommen-
dations of the Task Force have been implemented to assess whether a revised test would be bene�icial. 

5. Greater partnerships and outreach opportunities with community groups.

6. Allowing DWD's Equal Rights Division to investigate third-party violations of labor standards and civil 
rights laws without the need for an individual who has been wronged to bring forward the complaint. 

7. Explore education and resources that can assist businesses with bringing themselves into compliance.

8. Explore strict liability as a means of enforcement. 

9. Examine existing DFI registration requirements for the purposes of enforcing worker misclassi�ication 
laws. 

The Task Force plans to engage the Unemployment Insurance Advisory Council (UIAC), Worker's Compensa-
tion Advisory Council (WCAC), and stakeholder groups to gather their views and input on implementing the 
proposed recommendations and solutions. 

Conclusion 
Over the past year, the Task Force evaluated the current efforts by Wisconsin state agencies to combat 
worker misclassi�ication, studied the best practices implemented in other states to identify areas for 
improvement and determined which strategies would be effective in Wisconsin. During their evaluation, the 
Task Force identi�ied key issues that needed to be addressed to increase compliance with worker classi�ica-
tion laws, which are: the need for improved access to information and more ef�icient sharing of data and 
communication between relevant entities; greater interagency coordination; increased penalties to hold 
repeat violators accountable; and the need for expanded outreach and education with speci�ic attention on 
vulnerable populations. 

The recommendations presented in this report were the items the Task Force members agreed should be 
the primary focus for addressing those key issues but encourage continued study of additional measures 
that could be taken to combat worker misclassi�ication. Going forward, the Task Force will focus on worker's 
compensation insurance premium fraud, the feasibility of establishing single employee status tests across all 
agencies and programs, combating labor traf�icking in connection with worker misclassi�ication, and addi-
tional ways to foster interagency collaboration and enforcement efforts. 

The Task Force looks forward to working with the Governor's Of�ice, the Legislature, other agencies, UIAC 
and WCAC, and stakeholders to implement these recommendations and develop solutions to further combat 
worker misclassi�ication.

7

Task Force on Payroll Fraud and Worker Misclassi�ication Report



Recommendations
Worker misclassi�ication is a nation-wide problem and each state's approach to solving it may be different 
based on what methods are best suited for that state. The Task Force heard recommendations from outside 
experts on best practices employed by other states and took those into consideration when developing 
recommendations for this report. 

Recommendation 1: Create an enhanced Contractor Registration Program that requires all individuals 
representing themselves as contractors in Wisconsin to register with the Department of Safety and Profes-
sional Services (DSPS) before performing services.  
Require that all individuals performing construction or improvement services register with the Department 
of Safety and Professional Services before performing services in Wisconsin.

Require the following basic information for registration: 1) name, contact information, and physical 
address for the business principal, 2) a business registration with the Department of Financial Institu-
tions (DFI), 3) a valid UI account, and 4) proof of a worker's compensation policy. 

Require a minimal fee that would cover the cost of administering the program. 

Include in the registration process a form that requires acknowledgment of worker classi�ication laws 
and penalties to ensure registered contractors are aware of their obligations under the law. 

Background: The 2008-2009 Task Force recommended supporting the operations of the Department of 
Commerce Builder Contractor Registration program. Despite the 2008-2009 Task Force's recommendation, 
that program was eliminated in July 2013. 

Worker misclassi�ication investigators, �ield auditors, and other key program experts indicated a public 
database that lists the status of all contractors (registered/suspended) in the state would be of great assis-
tance identifying employers and workers during misclassi�ication investigations. Task Force members also 
expressed the bene�it to members of the public who wish to select and support law-abiding contractors. 

NOTE: Additional information regarding the Construction Contractor Registration program is included 
under the "Penalties" section in Recommendation 4. 

Recommendation 2: Create an Interagency Coordinated Enforcement Team, consisting of the Departments 
of Workforce Development, Revenue, Justice, and Financial Institutions and the Of�ice of the Commissioner 
of Insurance, to address interagency coordination and data sharing improvements to the extent permitted 
by law.

Require Team to meet regularly to address con�identiality restrictions and improve the sharing of data 
necessary for coordinated investigation and enforcement actions by reviewing and updating memoran-
dums of understanding between appropriate agencies and developing recommendations and systems to 
address data-sharing needs.

Direct Team to develop recommendations targeting insurance fraud, including a data sharing agreement 
between the Worker's Compensation Division and worker's compensation insurance providers to allow 
the results of insurance company audits to be reported to DWD. 

Require Team to report to the Task Force at least annually on its activities and recommendations.

Background: Facilitating and engaging in the systematic exchange of data relating to worker misclassi�ica-
tion between appropriate agencies was a charge for the Task Force included in Governor Evers' Executive 
Order, a recommendation of the 2008-2009 Task Force, and a best practice recommended by outside 

DWD Equal Rights Division 
The Equal Rights Division (ERD) enforces over 40 state laws covering labor standards and civil rights 
in employment, housing, and public accommodations. The ERD also provides research and technical 
assistance to employers on how to comply with those laws. ERD staff investigate complaints, identify 
law violations, work to resolve disputes among parties, and make determinations of liability. The ERD 
is only able to address worker misclassi�ication to the extent it relates to other labor standards issues, 
such as wage theft and minimum wage violations. As a result, the ERD cannot actively seek out worker 
misclassi�ications cases and, while it does not maintain statistics on the matter, anecdotally the ERD 
receives approximately 15 complaints a month on wage and hour matters where worker classi�ication 
is an issue. Last year, the Equal Rights Division processed over 4,000 complaints and recovered over 
$1.1 million in wages owed to Wisconsin workers. 

The Task Force also received overviews from the Department of Revenue, Of�ice of the Commissioner 
of Insurance, Wisconsin Compensation Rating Bureau and U.S. DOL on their procedures for investigat-
ing and identifying worker misclassi�ication and metrics on the effectiveness of their enforcement 
efforts. 

Department of Revenue 
The Department of Revenue estimates that potentially $91.2 million in personal income tax (PIT) 
revenue was forgone in 2019 due to worker misclassi�ication. This amount was calculated using 
DWD's estimated total of taxable wages underreported statewide based on UI audit data of $1.85 
billion and an effective tax rate of 4.93% (the average rate for all workers) for calendar year 2019. 
Total underreported wages could be higher than $1.85 billion to the extent that total wages paid 
exceed the $14,000 per employee per employer limit for wages subject to UI tax. This could result in 
the upper limit of foregone PIT being greater than $91.2 million.

However, the actual amount of foregone revenue is likely to be less than $91.2 million for two reasons:  

First, for state personal income tax purposes, a worker who is misclassi�ied as an independent 
contractor may still pay tax on their income by reporting a 1099-MISC instead of a W-2.  Conse-
quently, unreported income for PIT is likely to be signi�icantly less than unreported wages for UI. 
PIT revenue will be foregone to the extent that earnings are altogether unreported, not just improp-
erly reported for a misclassi�ied worker.

Second, some workers who are paid in cash may have a total income low enough that they would 
not have a �iling requirement for personal income tax (for tax year 2019, a tax return is not required 
for a  gross income level below $11,560 for �iling single, or $21,510 if married �iling jointly). It's also 
possible that a worker's income could be low enough to qualify for the refundable earned income 
tax credit, in which case not only would they not have a net tax liability but they could receive a 
payment from the state, an additional cost to the state from worker misclassi�ication.

In addition to the potential $91.2 million in forgone income taxes on unreported wages, the Depart-
ment of Revenue estimates that there is roughly a $50.7 million loss in business taxes from the 
construction industry on an annual basis. 

DOR used IRS tax gap data and some assumptions to determine the amount of forgone business tax 
revenue for the construction industry. DOR focused on the construction industry due to the high 
potential of worker misclassi�ication and the prevalence of misclassi�ied workers found in that 
industry. 

Based on information in the IRS 2019 Tax Gap report, the tax gap related to business income for 
individuals is equivalent to approximately 10.6% of net collections. A similar measure for small 
corporations suggests an underreporting tax gap of 4.2% among corporate tax �ilers. Construction 
businesses make up approximately 1.5% of net tax collections for corporations in Wisconsin, while 
construction companies make up 4.6% of state GDP. The Department of Revenue does not have infor-
mation on the industrial mix of business income reported by individuals. Assuming 5.0% of business 
income is attributable to construction businesses, DOR estimates that forgone taxes on business 
income from the construction industry is about $50.7 million on an annual basis.

Barriers to Interagency Enforcement, Coordination, and Data Sharing
To get a �irst-hand perspective on the challenges faced when combating worker misclassi�ication, the 
Task Force enlisted the expertise of agency staff to discuss pain points they experience relating to 
worker misclassi�ication prevention and enforcement, and what obstacles prevent them from 
addressing those issues as effectively as possible. Agency staff informed the Task Force members of 
the coordinated activities and data sharing that occurs between agencies but explained that there are 
areas where additional information is needed to improve investigation and enforcement. 
Some of the most common barriers to the ef�icient exchange of information between agencies are the 
con�identiality restrictions imposed on certain types of data and information. Unemployment insur-
ance records are generally con�idential under federal and state law and cannot be disclosed unless 
speci�ic exceptions apply. Con�idential UI records may be shared with most governmental entities at 
the local, state, and federal levels only if certain legal requirements are met. 
Similarly, Wisconsin worker's compensation law provides that any record maintained by DWD that 
reveals the identity of an employee who claims worker's compensation bene�its, other injury or 
medical information relating to a worker's compensation claim, and any �inancial information provid-
ed to DWD by an employer regarding self-insurance are generally con�idential and not open to public 
inspection. Additionally, no information from the Wisconsin Compensation Ratings Bureau (WCRB) 
about worker's compensation insurance coverage, including the names of insured employers, 
employer addresses, business status, type, dates of coverage, manual premium code, policy numbers, 
cancellations, terminations, endorsement and reinstatement dates, obtained by DWD may be made 
public by the department except as authorized by the WCRB. 

Utilizing Existing Successful Mechanisms to Prevent Worker Misclassi�ication 

There are several practices currently in place to encourage compliance. DWD has developed a 
multi-faceted program to ensure that workers in Wisconsin are properly classi�ied. The program 
consists of these elements: worksite investigations and employer audits; active collaboration with 
other government agencies on worker classi�ication issues; a website that provides guidance to 
workers and employers on worker classi�ication; and public outreach and educational activities. The 
Task Force recommends continuing to use the strategies that have proven effective through the years 
but also looking for opportunities to build on the success of those efforts.  

experts. While state agencies involved in the Task Force can and do share data to the extent permitted by 
law, the Task Force identi�ied areas where the coordinated exchange of information could be improved to 
better facilitate worker misclassi�ication investigations and enforcement efforts. 

Recommendation 3: Increase the capacity of the Department of Workforce Development to investigate and 
enforce the laws regarding worker classi�ication. 

Authorize new positions to hire more UI �ield auditors.

Require DWD's UI Division, with the assistance of Department of Administration's Division of Personnel 
Management, to review all recruitment and on-boarding processes to ensure that auditor positions are 
properly classi�ied and are keeping pace with comparable positions and the associated compensation in 
the labor market.

Direct DWD to review the current resources available to investigators and auditors to evaluate additional 
strategies and improvements that could be implemented with increased resources, such as the following: 

Cross training of agency investigators (worker's compensation investigators, UI worker classi�ication 
investigators, �ield auditors, etc.); 
More bilingual staff; and 
IT improvements that will allow the more ef�icient exchange of information. 

Background: Hiring additional UI �ield auditors would increase the number of audits completed, provide a 
greater presence in the employer community, and improve the turnaround time of these audits. Audit 
visibility is a crucial aspect of compliance and creating a "fair playing �ield" for all employers.  Because 
audits that identify misclassi�ication are typically more time consuming, additional staff would increase the 
likelihood of identifying worker misclassi�ication while assisting the �ield audit section in meeting the 
Effective Audit Measure (EAM) required by the U.S. Department of Labor. UI �ield auditors' salaries have not 
kept pace with other state agencies with staff performing similar audit functions, which has made recruit-
ment and retention of �ield auditors dif�icult. 

Recommendation 4: Develop Penalty Structure for Worker Classi�ication Violations that Deter Repeat 
Violations 

Create escalating penalties for repeat violators of non-compliance with worker's compensation law and 
to "scale" the penalties by the size of the business (i.e., number of workers).  

Expand the intentional misclassi�ication penalty for violations of the unemployment insurance program 
to other industries and eliminate monetary caps on the current intentional misclassi�ication penalty. 

Create an escalating administrative penalty for repeat offenders (e.g., penalties double for second viola-
tion with no monetary cap and continued referral for criminal prosecution for second and subsequent 
violations). 

Utilize the reconstituted Construction Contractor Registration program to ensure construction contrac-
tors are complying with the law. 

DSPS would assess a penalty for contractors performing services in the state without being registered. In 
addition, DSPS would establish penalties for contractors that hire an unregistered or suspended contractor 
under the Construction Contractor Registration program to include escalating penalties for continued 
violations up to suspension or revocation of a contractor's own registration and/or disquali�ication from 
being eligible to bid on any public project (state, municipal, school district) or certain tax credits.

NOTE: local municipalities' building inspectors could be a resource to verify a contractor is registered to 
assist with enforcement efforts.

Allow for waiver of part or all of the penalty for �irst-time violations if the contractor comes into compliance 
within a speci�ied amount of time.

Background: Wisconsin's worker's compensation law provides an employer that does not obtain and 
maintain a worker's compensation insurance policy as required may be subject to a penalty of double the 
insurance premiums they should have been paying during the uninsured period, or $750, whichever is 
greater. The penalty has been in effect since January 1990 and the majority of employers penalized for 
failure to carry worker's compensation insurance are never penalized again; however, there are employers 
in the state with multiple penalties (some exceeding 10). This suggests that the current penalty for failure to 
carry worker's compensation insurance is suf�icient in most cases to deter non-compliance but there are 
employers who accept the risk of being penalized as the "cost of doing business." 

The intentional misclassi�ication penalties for unemployment insurance have been in effect since October 
2016.  The penalties for construction employers who knowingly and intentionally provide false information 
to DWD for the purpose of misclassifying or attempting to misclassify an employee, are $500 for each 
employee who is misclassi�ied, not to exceed $7,500 per incident.  In addition, the criminal penalty for 
intentional misclassi�ication by construction employers is a �ine of $1,000 for each employee misclassi�ied 
up to a maximum �ine of $25,000 for each violation.  There is also a separate administrative penalty for 
construction employers who coerce individuals to adopt non-employee status.  

Currently, the penalties for intentional misclassi�ication for unemployment insurance only apply to the 
construction industry; however, data shows misclassi�ication is occurring in other industries as well. In 
many cases, the penalties are being treated by construction employers as a cost of doing business. 

Recommendation 5: Educate Workers and Employers on the Rules, Requirements, and Penalties Associat-
ed with Worker Misclassi�ication

Require the Department of Financial Institutions to include informational materials and resources on 
worker misclassi�ication with new business registrations. 

Require DWD to design work site posters that employers must display with information on worker 
classi�ication laws, requirements, and penalties for non-compliance.

Expand DWD's worker classi�ication website to an all-state agency website that explains the common 
elements of all employee classi�ication tests and lists information on who to contact with questions.

Direct agencies to provide more targeted multilingual educational outreach to employers, workers, and 
allied organizations that serve vulnerable populations. Emphasize in the communications who to contact 
and the protection of anonymity to help overcome fear of retaliation.

Direct OCI to educate insurance professionals on misclassi�ication issues so they can identify potential 
violations and report them to the appropriate agency.

Develop a communication plan that coordinates activities around Labor Day, such as PSAs, conferences, 
etc. to call attention to the issues of worker misclassi�ication. 

Background: DWD and other agencies currently have robust education and outreach efforts to inform 
employers and workers on worker misclassi�ication issues, but the Task Force saw opportunities to build on 
those effort to further prevent worker misclassi�ication through improved education and outreach. 

Topics for Further Discussion and Study by the Governor's Task Force
The Task Force has identi�ied several topics of interest that it intends to further examine during future 
meetings that may inform future recommendations.  

1. Increased education, outreach, and enforcement of labor traf�icking issues.  

2. Options of making public repeat violators of UI, WC, and tax violations while addressing due process 
concerns and federal con�identiality requirements.

3. Deterrence of worker's compensation insurance premium fraud. 

4. Evaluations of other states' worker classi�ication tests and the outcomes from implementing a new test. In 
addition, re-examine the experiences with Wisconsin's worker classi�ication tests after the other recommen-
dations of the Task Force have been implemented to assess whether a revised test would be bene�icial. 

5. Greater partnerships and outreach opportunities with community groups.

6. Allowing DWD's Equal Rights Division to investigate third-party violations of labor standards and civil 
rights laws without the need for an individual who has been wronged to bring forward the complaint. 

7. Explore education and resources that can assist businesses with bringing themselves into compliance.

8. Explore strict liability as a means of enforcement. 

9. Examine existing DFI registration requirements for the purposes of enforcing worker misclassi�ication 
laws. 

The Task Force plans to engage the Unemployment Insurance Advisory Council (UIAC), Worker's Compensa-
tion Advisory Council (WCAC), and stakeholder groups to gather their views and input on implementing the 
proposed recommendations and solutions. 

Conclusion 
Over the past year, the Task Force evaluated the current efforts by Wisconsin state agencies to combat 
worker misclassi�ication, studied the best practices implemented in other states to identify areas for 
improvement and determined which strategies would be effective in Wisconsin. During their evaluation, the 
Task Force identi�ied key issues that needed to be addressed to increase compliance with worker classi�ica-
tion laws, which are: the need for improved access to information and more ef�icient sharing of data and 
communication between relevant entities; greater interagency coordination; increased penalties to hold 
repeat violators accountable; and the need for expanded outreach and education with speci�ic attention on 
vulnerable populations. 

The recommendations presented in this report were the items the Task Force members agreed should be 
the primary focus for addressing those key issues but encourage continued study of additional measures 
that could be taken to combat worker misclassi�ication. Going forward, the Task Force will focus on worker's 
compensation insurance premium fraud, the feasibility of establishing single employee status tests across all 
agencies and programs, combating labor traf�icking in connection with worker misclassi�ication, and addi-
tional ways to foster interagency collaboration and enforcement efforts. 

The Task Force looks forward to working with the Governor's Of�ice, the Legislature, other agencies, UIAC 
and WCAC, and stakeholders to implement these recommendations and develop solutions to further combat 
worker misclassi�ication.
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Recommendations
Worker misclassi�ication is a nation-wide problem and each state's approach to solving it may be different 
based on what methods are best suited for that state. The Task Force heard recommendations from outside 
experts on best practices employed by other states and took those into consideration when developing 
recommendations for this report. 

Recommendation 1: Create an enhanced Contractor Registration Program that requires all individuals 
representing themselves as contractors in Wisconsin to register with the Department of Safety and Profes-
sional Services (DSPS) before performing services.  
Require that all individuals performing construction or improvement services register with the Department 
of Safety and Professional Services before performing services in Wisconsin.

Require the following basic information for registration: 1) name, contact information, and physical 
address for the business principal, 2) a business registration with the Department of Financial Institu-
tions (DFI), 3) a valid UI account, and 4) proof of a worker's compensation policy. 

Require a minimal fee that would cover the cost of administering the program. 

Include in the registration process a form that requires acknowledgment of worker classi�ication laws 
and penalties to ensure registered contractors are aware of their obligations under the law. 

Background: The 2008-2009 Task Force recommended supporting the operations of the Department of 
Commerce Builder Contractor Registration program. Despite the 2008-2009 Task Force's recommendation, 
that program was eliminated in July 2013. 

Worker misclassi�ication investigators, �ield auditors, and other key program experts indicated a public 
database that lists the status of all contractors (registered/suspended) in the state would be of great assis-
tance identifying employers and workers during misclassi�ication investigations. Task Force members also 
expressed the bene�it to members of the public who wish to select and support law-abiding contractors. 

NOTE: Additional information regarding the Construction Contractor Registration program is included 
under the "Penalties" section in Recommendation 4. 

Recommendation 2: Create an Interagency Coordinated Enforcement Team, consisting of the Departments 
of Workforce Development, Revenue, Justice, and Financial Institutions and the Of�ice of the Commissioner 
of Insurance, to address interagency coordination and data sharing improvements to the extent permitted 
by law.

Require Team to meet regularly to address con�identiality restrictions and improve the sharing of data 
necessary for coordinated investigation and enforcement actions by reviewing and updating memoran-
dums of understanding between appropriate agencies and developing recommendations and systems to 
address data-sharing needs.

Direct Team to develop recommendations targeting insurance fraud, including a data sharing agreement 
between the Worker's Compensation Division and worker's compensation insurance providers to allow 
the results of insurance company audits to be reported to DWD. 

Require Team to report to the Task Force at least annually on its activities and recommendations.

Background: Facilitating and engaging in the systematic exchange of data relating to worker misclassi�ica-
tion between appropriate agencies was a charge for the Task Force included in Governor Evers' Executive 
Order, a recommendation of the 2008-2009 Task Force, and a best practice recommended by outside 

DWD Equal Rights Division 
The Equal Rights Division (ERD) enforces over 40 state laws covering labor standards and civil rights 
in employment, housing, and public accommodations. The ERD also provides research and technical 
assistance to employers on how to comply with those laws. ERD staff investigate complaints, identify 
law violations, work to resolve disputes among parties, and make determinations of liability. The ERD 
is only able to address worker misclassi�ication to the extent it relates to other labor standards issues, 
such as wage theft and minimum wage violations. As a result, the ERD cannot actively seek out worker 
misclassi�ications cases and, while it does not maintain statistics on the matter, anecdotally the ERD 
receives approximately 15 complaints a month on wage and hour matters where worker classi�ication 
is an issue. Last year, the Equal Rights Division processed over 4,000 complaints and recovered over 
$1.1 million in wages owed to Wisconsin workers. 

The Task Force also received overviews from the Department of Revenue, Of�ice of the Commissioner 
of Insurance, Wisconsin Compensation Rating Bureau and U.S. DOL on their procedures for investigat-
ing and identifying worker misclassi�ication and metrics on the effectiveness of their enforcement 
efforts. 

Department of Revenue 
The Department of Revenue estimates that potentially $91.2 million in personal income tax (PIT) 
revenue was forgone in 2019 due to worker misclassi�ication. This amount was calculated using 
DWD's estimated total of taxable wages underreported statewide based on UI audit data of $1.85 
billion and an effective tax rate of 4.93% (the average rate for all workers) for calendar year 2019. 
Total underreported wages could be higher than $1.85 billion to the extent that total wages paid 
exceed the $14,000 per employee per employer limit for wages subject to UI tax. This could result in 
the upper limit of foregone PIT being greater than $91.2 million.

However, the actual amount of foregone revenue is likely to be less than $91.2 million for two reasons:  

First, for state personal income tax purposes, a worker who is misclassi�ied as an independent 
contractor may still pay tax on their income by reporting a 1099-MISC instead of a W-2.  Conse-
quently, unreported income for PIT is likely to be signi�icantly less than unreported wages for UI. 
PIT revenue will be foregone to the extent that earnings are altogether unreported, not just improp-
erly reported for a misclassi�ied worker.

Second, some workers who are paid in cash may have a total income low enough that they would 
not have a �iling requirement for personal income tax (for tax year 2019, a tax return is not required 
for a  gross income level below $11,560 for �iling single, or $21,510 if married �iling jointly). It's also 
possible that a worker's income could be low enough to qualify for the refundable earned income 
tax credit, in which case not only would they not have a net tax liability but they could receive a 
payment from the state, an additional cost to the state from worker misclassi�ication.

In addition to the potential $91.2 million in forgone income taxes on unreported wages, the Depart-
ment of Revenue estimates that there is roughly a $50.7 million loss in business taxes from the 
construction industry on an annual basis. 

DOR used IRS tax gap data and some assumptions to determine the amount of forgone business tax 
revenue for the construction industry. DOR focused on the construction industry due to the high 
potential of worker misclassi�ication and the prevalence of misclassi�ied workers found in that 
industry. 

Based on information in the IRS 2019 Tax Gap report, the tax gap related to business income for 
individuals is equivalent to approximately 10.6% of net collections. A similar measure for small 
corporations suggests an underreporting tax gap of 4.2% among corporate tax �ilers. Construction 
businesses make up approximately 1.5% of net tax collections for corporations in Wisconsin, while 
construction companies make up 4.6% of state GDP. The Department of Revenue does not have infor-
mation on the industrial mix of business income reported by individuals. Assuming 5.0% of business 
income is attributable to construction businesses, DOR estimates that forgone taxes on business 
income from the construction industry is about $50.7 million on an annual basis.

Barriers to Interagency Enforcement, Coordination, and Data Sharing
To get a �irst-hand perspective on the challenges faced when combating worker misclassi�ication, the 
Task Force enlisted the expertise of agency staff to discuss pain points they experience relating to 
worker misclassi�ication prevention and enforcement, and what obstacles prevent them from 
addressing those issues as effectively as possible. Agency staff informed the Task Force members of 
the coordinated activities and data sharing that occurs between agencies but explained that there are 
areas where additional information is needed to improve investigation and enforcement. 
Some of the most common barriers to the ef�icient exchange of information between agencies are the 
con�identiality restrictions imposed on certain types of data and information. Unemployment insur-
ance records are generally con�idential under federal and state law and cannot be disclosed unless 
speci�ic exceptions apply. Con�idential UI records may be shared with most governmental entities at 
the local, state, and federal levels only if certain legal requirements are met. 
Similarly, Wisconsin worker's compensation law provides that any record maintained by DWD that 
reveals the identity of an employee who claims worker's compensation bene�its, other injury or 
medical information relating to a worker's compensation claim, and any �inancial information provid-
ed to DWD by an employer regarding self-insurance are generally con�idential and not open to public 
inspection. Additionally, no information from the Wisconsin Compensation Ratings Bureau (WCRB) 
about worker's compensation insurance coverage, including the names of insured employers, 
employer addresses, business status, type, dates of coverage, manual premium code, policy numbers, 
cancellations, terminations, endorsement and reinstatement dates, obtained by DWD may be made 
public by the department except as authorized by the WCRB. 

Utilizing Existing Successful Mechanisms to Prevent Worker Misclassi�ication 

There are several practices currently in place to encourage compliance. DWD has developed a 
multi-faceted program to ensure that workers in Wisconsin are properly classi�ied. The program 
consists of these elements: worksite investigations and employer audits; active collaboration with 
other government agencies on worker classi�ication issues; a website that provides guidance to 
workers and employers on worker classi�ication; and public outreach and educational activities. The 
Task Force recommends continuing to use the strategies that have proven effective through the years 
but also looking for opportunities to build on the success of those efforts.  

experts. While state agencies involved in the Task Force can and do share data to the extent permitted by 
law, the Task Force identi�ied areas where the coordinated exchange of information could be improved to 
better facilitate worker misclassi�ication investigations and enforcement efforts. 

Recommendation 3: Increase the capacity of the Department of Workforce Development to investigate and 
enforce the laws regarding worker classi�ication. 

Authorize new positions to hire more UI �ield auditors.

Require DWD's UI Division, with the assistance of Department of Administration's Division of Personnel 
Management, to review all recruitment and on-boarding processes to ensure that auditor positions are 
properly classi�ied and are keeping pace with comparable positions and the associated compensation in 
the labor market.

Direct DWD to review the current resources available to investigators and auditors to evaluate additional 
strategies and improvements that could be implemented with increased resources, such as the following: 

Cross training of agency investigators (worker's compensation investigators, UI worker classi�ication 
investigators, �ield auditors, etc.); 
More bilingual staff; and 
IT improvements that will allow the more ef�icient exchange of information. 

Background: Hiring additional UI �ield auditors would increase the number of audits completed, provide a 
greater presence in the employer community, and improve the turnaround time of these audits. Audit 
visibility is a crucial aspect of compliance and creating a "fair playing �ield" for all employers.  Because 
audits that identify misclassi�ication are typically more time consuming, additional staff would increase the 
likelihood of identifying worker misclassi�ication while assisting the �ield audit section in meeting the 
Effective Audit Measure (EAM) required by the U.S. Department of Labor. UI �ield auditors' salaries have not 
kept pace with other state agencies with staff performing similar audit functions, which has made recruit-
ment and retention of �ield auditors dif�icult. 

Recommendation 4: Develop Penalty Structure for Worker Classi�ication Violations that Deter Repeat 
Violations 

Create escalating penalties for repeat violators of non-compliance with worker's compensation law and 
to "scale" the penalties by the size of the business (i.e., number of workers).  

Expand the intentional misclassi�ication penalty for violations of the unemployment insurance program 
to other industries and eliminate monetary caps on the current intentional misclassi�ication penalty. 

Create an escalating administrative penalty for repeat offenders (e.g., penalties double for second viola-
tion with no monetary cap and continued referral for criminal prosecution for second and subsequent 
violations). 

Utilize the reconstituted Construction Contractor Registration program to ensure construction contrac-
tors are complying with the law. 

DSPS would assess a penalty for contractors performing services in the state without being registered. In 
addition, DSPS would establish penalties for contractors that hire an unregistered or suspended contractor 
under the Construction Contractor Registration program to include escalating penalties for continued 
violations up to suspension or revocation of a contractor's own registration and/or disquali�ication from 
being eligible to bid on any public project (state, municipal, school district) or certain tax credits.

NOTE: local municipalities' building inspectors could be a resource to verify a contractor is registered to 
assist with enforcement efforts.

Allow for waiver of part or all of the penalty for �irst-time violations if the contractor comes into compliance 
within a speci�ied amount of time.

Background: Wisconsin's worker's compensation law provides an employer that does not obtain and 
maintain a worker's compensation insurance policy as required may be subject to a penalty of double the 
insurance premiums they should have been paying during the uninsured period, or $750, whichever is 
greater. The penalty has been in effect since January 1990 and the majority of employers penalized for 
failure to carry worker's compensation insurance are never penalized again; however, there are employers 
in the state with multiple penalties (some exceeding 10). This suggests that the current penalty for failure to 
carry worker's compensation insurance is suf�icient in most cases to deter non-compliance but there are 
employers who accept the risk of being penalized as the "cost of doing business." 

The intentional misclassi�ication penalties for unemployment insurance have been in effect since October 
2016.  The penalties for construction employers who knowingly and intentionally provide false information 
to DWD for the purpose of misclassifying or attempting to misclassify an employee, are $500 for each 
employee who is misclassi�ied, not to exceed $7,500 per incident.  In addition, the criminal penalty for 
intentional misclassi�ication by construction employers is a �ine of $1,000 for each employee misclassi�ied 
up to a maximum �ine of $25,000 for each violation.  There is also a separate administrative penalty for 
construction employers who coerce individuals to adopt non-employee status.  

Currently, the penalties for intentional misclassi�ication for unemployment insurance only apply to the 
construction industry; however, data shows misclassi�ication is occurring in other industries as well. In 
many cases, the penalties are being treated by construction employers as a cost of doing business. 

Recommendation 5: Educate Workers and Employers on the Rules, Requirements, and Penalties Associat-
ed with Worker Misclassi�ication

Require the Department of Financial Institutions to include informational materials and resources on 
worker misclassi�ication with new business registrations. 

Require DWD to design work site posters that employers must display with information on worker 
classi�ication laws, requirements, and penalties for non-compliance.

Expand DWD's worker classi�ication website to an all-state agency website that explains the common 
elements of all employee classi�ication tests and lists information on who to contact with questions.

Direct agencies to provide more targeted multilingual educational outreach to employers, workers, and 
allied organizations that serve vulnerable populations. Emphasize in the communications who to contact 
and the protection of anonymity to help overcome fear of retaliation.

Direct OCI to educate insurance professionals on misclassi�ication issues so they can identify potential 
violations and report them to the appropriate agency.

Develop a communication plan that coordinates activities around Labor Day, such as PSAs, conferences, 
etc. to call attention to the issues of worker misclassi�ication. 

Background: DWD and other agencies currently have robust education and outreach efforts to inform 
employers and workers on worker misclassi�ication issues, but the Task Force saw opportunities to build on 
those effort to further prevent worker misclassi�ication through improved education and outreach. 

Topics for Further Discussion and Study by the Governor's Task Force
The Task Force has identi�ied several topics of interest that it intends to further examine during future 
meetings that may inform future recommendations.  

1. Increased education, outreach, and enforcement of labor traf�icking issues.  

2. Options of making public repeat violators of UI, WC, and tax violations while addressing due process 
concerns and federal con�identiality requirements.

3. Deterrence of worker's compensation insurance premium fraud. 

4. Evaluations of other states' worker classi�ication tests and the outcomes from implementing a new test. In 
addition, re-examine the experiences with Wisconsin's worker classi�ication tests after the other recommen-
dations of the Task Force have been implemented to assess whether a revised test would be bene�icial. 

5. Greater partnerships and outreach opportunities with community groups.

6. Allowing DWD's Equal Rights Division to investigate third-party violations of labor standards and civil 
rights laws without the need for an individual who has been wronged to bring forward the complaint. 

7. Explore education and resources that can assist businesses with bringing themselves into compliance.

8. Explore strict liability as a means of enforcement. 

9. Examine existing DFI registration requirements for the purposes of enforcing worker misclassi�ication 
laws. 

The Task Force plans to engage the Unemployment Insurance Advisory Council (UIAC), Worker's Compensa-
tion Advisory Council (WCAC), and stakeholder groups to gather their views and input on implementing the 
proposed recommendations and solutions. 

Conclusion 
Over the past year, the Task Force evaluated the current efforts by Wisconsin state agencies to combat 
worker misclassi�ication, studied the best practices implemented in other states to identify areas for 
improvement and determined which strategies would be effective in Wisconsin. During their evaluation, the 
Task Force identi�ied key issues that needed to be addressed to increase compliance with worker classi�ica-
tion laws, which are: the need for improved access to information and more ef�icient sharing of data and 
communication between relevant entities; greater interagency coordination; increased penalties to hold 
repeat violators accountable; and the need for expanded outreach and education with speci�ic attention on 
vulnerable populations. 

The recommendations presented in this report were the items the Task Force members agreed should be 
the primary focus for addressing those key issues but encourage continued study of additional measures 
that could be taken to combat worker misclassi�ication. Going forward, the Task Force will focus on worker's 
compensation insurance premium fraud, the feasibility of establishing single employee status tests across all 
agencies and programs, combating labor traf�icking in connection with worker misclassi�ication, and addi-
tional ways to foster interagency collaboration and enforcement efforts. 

The Task Force looks forward to working with the Governor's Of�ice, the Legislature, other agencies, UIAC 
and WCAC, and stakeholders to implement these recommendations and develop solutions to further combat 
worker misclassi�ication.
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Recommendations
Worker misclassi�ication is a nation-wide problem and each state's approach to solving it may be different 
based on what methods are best suited for that state. The Task Force heard recommendations from outside 
experts on best practices employed by other states and took those into consideration when developing 
recommendations for this report. 

Recommendation 1: Create an enhanced Contractor Registration Program that requires all individuals 
representing themselves as contractors in Wisconsin to register with the Department of Safety and Profes-
sional Services (DSPS) before performing services.  
Require that all individuals performing construction or improvement services register with the Department 
of Safety and Professional Services before performing services in Wisconsin.

Require the following basic information for registration: 1) name, contact information, and physical 
address for the business principal, 2) a business registration with the Department of Financial Institu-
tions (DFI), 3) a valid UI account, and 4) proof of a worker's compensation policy. 

Require a minimal fee that would cover the cost of administering the program. 

Include in the registration process a form that requires acknowledgment of worker classi�ication laws 
and penalties to ensure registered contractors are aware of their obligations under the law. 

Background: The 2008-2009 Task Force recommended supporting the operations of the Department of 
Commerce Builder Contractor Registration program. Despite the 2008-2009 Task Force's recommendation, 
that program was eliminated in July 2013. 

Worker misclassi�ication investigators, �ield auditors, and other key program experts indicated a public 
database that lists the status of all contractors (registered/suspended) in the state would be of great assis-
tance identifying employers and workers during misclassi�ication investigations. Task Force members also 
expressed the bene�it to members of the public who wish to select and support law-abiding contractors. 

NOTE: Additional information regarding the Construction Contractor Registration program is included 
under the "Penalties" section in Recommendation 4. 

Recommendation 2: Create an Interagency Coordinated Enforcement Team, consisting of the Departments 
of Workforce Development, Revenue, Justice, and Financial Institutions and the Of�ice of the Commissioner 
of Insurance, to address interagency coordination and data sharing improvements to the extent permitted 
by law.

Require Team to meet regularly to address con�identiality restrictions and improve the sharing of data 
necessary for coordinated investigation and enforcement actions by reviewing and updating memoran-
dums of understanding between appropriate agencies and developing recommendations and systems to 
address data-sharing needs.

Direct Team to develop recommendations targeting insurance fraud, including a data sharing agreement 
between the Worker's Compensation Division and worker's compensation insurance providers to allow 
the results of insurance company audits to be reported to DWD. 

Require Team to report to the Task Force at least annually on its activities and recommendations.

Background: Facilitating and engaging in the systematic exchange of data relating to worker misclassi�ica-
tion between appropriate agencies was a charge for the Task Force included in Governor Evers' Executive 
Order, a recommendation of the 2008-2009 Task Force, and a best practice recommended by outside 

DWD Equal Rights Division 
The Equal Rights Division (ERD) enforces over 40 state laws covering labor standards and civil rights 
in employment, housing, and public accommodations. The ERD also provides research and technical 
assistance to employers on how to comply with those laws. ERD staff investigate complaints, identify 
law violations, work to resolve disputes among parties, and make determinations of liability. The ERD 
is only able to address worker misclassi�ication to the extent it relates to other labor standards issues, 
such as wage theft and minimum wage violations. As a result, the ERD cannot actively seek out worker 
misclassi�ications cases and, while it does not maintain statistics on the matter, anecdotally the ERD 
receives approximately 15 complaints a month on wage and hour matters where worker classi�ication 
is an issue. Last year, the Equal Rights Division processed over 4,000 complaints and recovered over 
$1.1 million in wages owed to Wisconsin workers. 

The Task Force also received overviews from the Department of Revenue, Of�ice of the Commissioner 
of Insurance, Wisconsin Compensation Rating Bureau and U.S. DOL on their procedures for investigat-
ing and identifying worker misclassi�ication and metrics on the effectiveness of their enforcement 
efforts. 

Department of Revenue 
The Department of Revenue estimates that potentially $91.2 million in personal income tax (PIT) 
revenue was forgone in 2019 due to worker misclassi�ication. This amount was calculated using 
DWD's estimated total of taxable wages underreported statewide based on UI audit data of $1.85 
billion and an effective tax rate of 4.93% (the average rate for all workers) for calendar year 2019. 
Total underreported wages could be higher than $1.85 billion to the extent that total wages paid 
exceed the $14,000 per employee per employer limit for wages subject to UI tax. This could result in 
the upper limit of foregone PIT being greater than $91.2 million.

However, the actual amount of foregone revenue is likely to be less than $91.2 million for two reasons:  

First, for state personal income tax purposes, a worker who is misclassi�ied as an independent 
contractor may still pay tax on their income by reporting a 1099-MISC instead of a W-2.  Conse-
quently, unreported income for PIT is likely to be signi�icantly less than unreported wages for UI. 
PIT revenue will be foregone to the extent that earnings are altogether unreported, not just improp-
erly reported for a misclassi�ied worker.

Second, some workers who are paid in cash may have a total income low enough that they would 
not have a �iling requirement for personal income tax (for tax year 2019, a tax return is not required 
for a  gross income level below $11,560 for �iling single, or $21,510 if married �iling jointly). It's also 
possible that a worker's income could be low enough to qualify for the refundable earned income 
tax credit, in which case not only would they not have a net tax liability but they could receive a 
payment from the state, an additional cost to the state from worker misclassi�ication.

In addition to the potential $91.2 million in forgone income taxes on unreported wages, the Depart-
ment of Revenue estimates that there is roughly a $50.7 million loss in business taxes from the 
construction industry on an annual basis. 

DOR used IRS tax gap data and some assumptions to determine the amount of forgone business tax 
revenue for the construction industry. DOR focused on the construction industry due to the high 
potential of worker misclassi�ication and the prevalence of misclassi�ied workers found in that 
industry. 

Based on information in the IRS 2019 Tax Gap report, the tax gap related to business income for 
individuals is equivalent to approximately 10.6% of net collections. A similar measure for small 
corporations suggests an underreporting tax gap of 4.2% among corporate tax �ilers. Construction 
businesses make up approximately 1.5% of net tax collections for corporations in Wisconsin, while 
construction companies make up 4.6% of state GDP. The Department of Revenue does not have infor-
mation on the industrial mix of business income reported by individuals. Assuming 5.0% of business 
income is attributable to construction businesses, DOR estimates that forgone taxes on business 
income from the construction industry is about $50.7 million on an annual basis.

Barriers to Interagency Enforcement, Coordination, and Data Sharing
To get a �irst-hand perspective on the challenges faced when combating worker misclassi�ication, the 
Task Force enlisted the expertise of agency staff to discuss pain points they experience relating to 
worker misclassi�ication prevention and enforcement, and what obstacles prevent them from 
addressing those issues as effectively as possible. Agency staff informed the Task Force members of 
the coordinated activities and data sharing that occurs between agencies but explained that there are 
areas where additional information is needed to improve investigation and enforcement. 
Some of the most common barriers to the ef�icient exchange of information between agencies are the 
con�identiality restrictions imposed on certain types of data and information. Unemployment insur-
ance records are generally con�idential under federal and state law and cannot be disclosed unless 
speci�ic exceptions apply. Con�idential UI records may be shared with most governmental entities at 
the local, state, and federal levels only if certain legal requirements are met. 
Similarly, Wisconsin worker's compensation law provides that any record maintained by DWD that 
reveals the identity of an employee who claims worker's compensation bene�its, other injury or 
medical information relating to a worker's compensation claim, and any �inancial information provid-
ed to DWD by an employer regarding self-insurance are generally con�idential and not open to public 
inspection. Additionally, no information from the Wisconsin Compensation Ratings Bureau (WCRB) 
about worker's compensation insurance coverage, including the names of insured employers, 
employer addresses, business status, type, dates of coverage, manual premium code, policy numbers, 
cancellations, terminations, endorsement and reinstatement dates, obtained by DWD may be made 
public by the department except as authorized by the WCRB. 

Utilizing Existing Successful Mechanisms to Prevent Worker Misclassi�ication 

There are several practices currently in place to encourage compliance. DWD has developed a 
multi-faceted program to ensure that workers in Wisconsin are properly classi�ied. The program 
consists of these elements: worksite investigations and employer audits; active collaboration with 
other government agencies on worker classi�ication issues; a website that provides guidance to 
workers and employers on worker classi�ication; and public outreach and educational activities. The 
Task Force recommends continuing to use the strategies that have proven effective through the years 
but also looking for opportunities to build on the success of those efforts.  

experts. While state agencies involved in the Task Force can and do share data to the extent permitted by 
law, the Task Force identi�ied areas where the coordinated exchange of information could be improved to 
better facilitate worker misclassi�ication investigations and enforcement efforts. 

Recommendation 3: Increase the capacity of the Department of Workforce Development to investigate and 
enforce the laws regarding worker classi�ication. 

Authorize new positions to hire more UI �ield auditors.

Require DWD's UI Division, with the assistance of Department of Administration's Division of Personnel 
Management, to review all recruitment and on-boarding processes to ensure that auditor positions are 
properly classi�ied and are keeping pace with comparable positions and the associated compensation in 
the labor market.

Direct DWD to review the current resources available to investigators and auditors to evaluate additional 
strategies and improvements that could be implemented with increased resources, such as the following: 

Cross training of agency investigators (worker's compensation investigators, UI worker classi�ication 
investigators, �ield auditors, etc.); 
More bilingual staff; and 
IT improvements that will allow the more ef�icient exchange of information. 

Background: Hiring additional UI �ield auditors would increase the number of audits completed, provide a 
greater presence in the employer community, and improve the turnaround time of these audits. Audit 
visibility is a crucial aspect of compliance and creating a "fair playing �ield" for all employers.  Because 
audits that identify misclassi�ication are typically more time consuming, additional staff would increase the 
likelihood of identifying worker misclassi�ication while assisting the �ield audit section in meeting the 
Effective Audit Measure (EAM) required by the U.S. Department of Labor. UI �ield auditors' salaries have not 
kept pace with other state agencies with staff performing similar audit functions, which has made recruit-
ment and retention of �ield auditors dif�icult. 

Recommendation 4: Develop Penalty Structure for Worker Classi�ication Violations that Deter Repeat 
Violations 

Create escalating penalties for repeat violators of non-compliance with worker's compensation law and 
to "scale" the penalties by the size of the business (i.e., number of workers).  

Expand the intentional misclassi�ication penalty for violations of the unemployment insurance program 
to other industries and eliminate monetary caps on the current intentional misclassi�ication penalty. 

Create an escalating administrative penalty for repeat offenders (e.g., penalties double for second viola-
tion with no monetary cap and continued referral for criminal prosecution for second and subsequent 
violations). 

Utilize the reconstituted Construction Contractor Registration program to ensure construction contrac-
tors are complying with the law. 

DSPS would assess a penalty for contractors performing services in the state without being registered. In 
addition, DSPS would establish penalties for contractors that hire an unregistered or suspended contractor 
under the Construction Contractor Registration program to include escalating penalties for continued 
violations up to suspension or revocation of a contractor's own registration and/or disquali�ication from 
being eligible to bid on any public project (state, municipal, school district) or certain tax credits.

NOTE: local municipalities' building inspectors could be a resource to verify a contractor is registered to 
assist with enforcement efforts.

Allow for waiver of part or all of the penalty for �irst-time violations if the contractor comes into compliance 
within a speci�ied amount of time.

Background: Wisconsin's worker's compensation law provides an employer that does not obtain and 
maintain a worker's compensation insurance policy as required may be subject to a penalty of double the 
insurance premiums they should have been paying during the uninsured period, or $750, whichever is 
greater. The penalty has been in effect since January 1990 and the majority of employers penalized for 
failure to carry worker's compensation insurance are never penalized again; however, there are employers 
in the state with multiple penalties (some exceeding 10). This suggests that the current penalty for failure to 
carry worker's compensation insurance is suf�icient in most cases to deter non-compliance but there are 
employers who accept the risk of being penalized as the "cost of doing business." 

The intentional misclassi�ication penalties for unemployment insurance have been in effect since October 
2016.  The penalties for construction employers who knowingly and intentionally provide false information 
to DWD for the purpose of misclassifying or attempting to misclassify an employee, are $500 for each 
employee who is misclassi�ied, not to exceed $7,500 per incident.  In addition, the criminal penalty for 
intentional misclassi�ication by construction employers is a �ine of $1,000 for each employee misclassi�ied 
up to a maximum �ine of $25,000 for each violation.  There is also a separate administrative penalty for 
construction employers who coerce individuals to adopt non-employee status.  

Currently, the penalties for intentional misclassi�ication for unemployment insurance only apply to the 
construction industry; however, data shows misclassi�ication is occurring in other industries as well. In 
many cases, the penalties are being treated by construction employers as a cost of doing business. 

Recommendation 5: Educate Workers and Employers on the Rules, Requirements, and Penalties Associat-
ed with Worker Misclassi�ication

Require the Department of Financial Institutions to include informational materials and resources on 
worker misclassi�ication with new business registrations. 

Require DWD to design work site posters that employers must display with information on worker 
classi�ication laws, requirements, and penalties for non-compliance.

Expand DWD's worker classi�ication website to an all-state agency website that explains the common 
elements of all employee classi�ication tests and lists information on who to contact with questions.

Direct agencies to provide more targeted multilingual educational outreach to employers, workers, and 
allied organizations that serve vulnerable populations. Emphasize in the communications who to contact 
and the protection of anonymity to help overcome fear of retaliation.

Direct OCI to educate insurance professionals on misclassi�ication issues so they can identify potential 
violations and report them to the appropriate agency.

Develop a communication plan that coordinates activities around Labor Day, such as PSAs, conferences, 
etc. to call attention to the issues of worker misclassi�ication. 

Background: DWD and other agencies currently have robust education and outreach efforts to inform 
employers and workers on worker misclassi�ication issues, but the Task Force saw opportunities to build on 
those effort to further prevent worker misclassi�ication through improved education and outreach. 

Topics for Further Discussion and Study by the Governor's Task Force
The Task Force has identi�ied several topics of interest that it intends to further examine during future 
meetings that may inform future recommendations.  

1. Increased education, outreach, and enforcement of labor traf�icking issues.  

2. Options of making public repeat violators of UI, WC, and tax violations while addressing due process 
concerns and federal con�identiality requirements.

3. Deterrence of worker's compensation insurance premium fraud. 

4. Evaluations of other states' worker classi�ication tests and the outcomes from implementing a new test. In 
addition, re-examine the experiences with Wisconsin's worker classi�ication tests after the other recommen-
dations of the Task Force have been implemented to assess whether a revised test would be bene�icial. 

5. Greater partnerships and outreach opportunities with community groups.

6. Allowing DWD's Equal Rights Division to investigate third-party violations of labor standards and civil 
rights laws without the need for an individual who has been wronged to bring forward the complaint. 

7. Explore education and resources that can assist businesses with bringing themselves into compliance.

8. Explore strict liability as a means of enforcement. 

9. Examine existing DFI registration requirements for the purposes of enforcing worker misclassi�ication 
laws. 

The Task Force plans to engage the Unemployment Insurance Advisory Council (UIAC), Worker's Compensa-
tion Advisory Council (WCAC), and stakeholder groups to gather their views and input on implementing the 
proposed recommendations and solutions. 

Conclusion 
Over the past year, the Task Force evaluated the current efforts by Wisconsin state agencies to combat 
worker misclassi�ication, studied the best practices implemented in other states to identify areas for 
improvement and determined which strategies would be effective in Wisconsin. During their evaluation, the 
Task Force identi�ied key issues that needed to be addressed to increase compliance with worker classi�ica-
tion laws, which are: the need for improved access to information and more ef�icient sharing of data and 
communication between relevant entities; greater interagency coordination; increased penalties to hold 
repeat violators accountable; and the need for expanded outreach and education with speci�ic attention on 
vulnerable populations. 

The recommendations presented in this report were the items the Task Force members agreed should be 
the primary focus for addressing those key issues but encourage continued study of additional measures 
that could be taken to combat worker misclassi�ication. Going forward, the Task Force will focus on worker's 
compensation insurance premium fraud, the feasibility of establishing single employee status tests across all 
agencies and programs, combating labor traf�icking in connection with worker misclassi�ication, and addi-
tional ways to foster interagency collaboration and enforcement efforts. 

The Task Force looks forward to working with the Governor's Of�ice, the Legislature, other agencies, UIAC 
and WCAC, and stakeholders to implement these recommendations and develop solutions to further combat 
worker misclassi�ication.
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Recommendations
Worker misclassi�ication is a nation-wide problem and each state's approach to solving it may be different 
based on what methods are best suited for that state. The Task Force heard recommendations from outside 
experts on best practices employed by other states and took those into consideration when developing 
recommendations for this report. 

Recommendation 1: Create an enhanced Contractor Registration Program that requires all individuals 
representing themselves as contractors in Wisconsin to register with the Department of Safety and Profes-
sional Services (DSPS) before performing services.  
Require that all individuals performing construction or improvement services register with the Department 
of Safety and Professional Services before performing services in Wisconsin.

Require the following basic information for registration: 1) name, contact information, and physical 
address for the business principal, 2) a business registration with the Department of Financial Institu-
tions (DFI), 3) a valid UI account, and 4) proof of a worker's compensation policy. 

Require a minimal fee that would cover the cost of administering the program. 

Include in the registration process a form that requires acknowledgment of worker classi�ication laws 
and penalties to ensure registered contractors are aware of their obligations under the law. 

Background: The 2008-2009 Task Force recommended supporting the operations of the Department of 
Commerce Builder Contractor Registration program. Despite the 2008-2009 Task Force's recommendation, 
that program was eliminated in July 2013. 

Worker misclassi�ication investigators, �ield auditors, and other key program experts indicated a public 
database that lists the status of all contractors (registered/suspended) in the state would be of great assis-
tance identifying employers and workers during misclassi�ication investigations. Task Force members also 
expressed the bene�it to members of the public who wish to select and support law-abiding contractors. 

NOTE: Additional information regarding the Construction Contractor Registration program is included 
under the "Penalties" section in Recommendation 4. 

Recommendation 2: Create an Interagency Coordinated Enforcement Team, consisting of the Departments 
of Workforce Development, Revenue, Justice, and Financial Institutions and the Of�ice of the Commissioner 
of Insurance, to address interagency coordination and data sharing improvements to the extent permitted 
by law.

Require Team to meet regularly to address con�identiality restrictions and improve the sharing of data 
necessary for coordinated investigation and enforcement actions by reviewing and updating memoran-
dums of understanding between appropriate agencies and developing recommendations and systems to 
address data-sharing needs.

Direct Team to develop recommendations targeting insurance fraud, including a data sharing agreement 
between the Worker's Compensation Division and worker's compensation insurance providers to allow 
the results of insurance company audits to be reported to DWD. 

Require Team to report to the Task Force at least annually on its activities and recommendations.

Background: Facilitating and engaging in the systematic exchange of data relating to worker misclassi�ica-
tion between appropriate agencies was a charge for the Task Force included in Governor Evers' Executive 
Order, a recommendation of the 2008-2009 Task Force, and a best practice recommended by outside 

DWD Equal Rights Division 
The Equal Rights Division (ERD) enforces over 40 state laws covering labor standards and civil rights 
in employment, housing, and public accommodations. The ERD also provides research and technical 
assistance to employers on how to comply with those laws. ERD staff investigate complaints, identify 
law violations, work to resolve disputes among parties, and make determinations of liability. The ERD 
is only able to address worker misclassi�ication to the extent it relates to other labor standards issues, 
such as wage theft and minimum wage violations. As a result, the ERD cannot actively seek out worker 
misclassi�ications cases and, while it does not maintain statistics on the matter, anecdotally the ERD 
receives approximately 15 complaints a month on wage and hour matters where worker classi�ication 
is an issue. Last year, the Equal Rights Division processed over 4,000 complaints and recovered over 
$1.1 million in wages owed to Wisconsin workers. 

The Task Force also received overviews from the Department of Revenue, Of�ice of the Commissioner 
of Insurance, Wisconsin Compensation Rating Bureau and U.S. DOL on their procedures for investigat-
ing and identifying worker misclassi�ication and metrics on the effectiveness of their enforcement 
efforts. 

Department of Revenue 
The Department of Revenue estimates that potentially $91.2 million in personal income tax (PIT) 
revenue was forgone in 2019 due to worker misclassi�ication. This amount was calculated using 
DWD's estimated total of taxable wages underreported statewide based on UI audit data of $1.85 
billion and an effective tax rate of 4.93% (the average rate for all workers) for calendar year 2019. 
Total underreported wages could be higher than $1.85 billion to the extent that total wages paid 
exceed the $14,000 per employee per employer limit for wages subject to UI tax. This could result in 
the upper limit of foregone PIT being greater than $91.2 million.

However, the actual amount of foregone revenue is likely to be less than $91.2 million for two reasons:  

First, for state personal income tax purposes, a worker who is misclassi�ied as an independent 
contractor may still pay tax on their income by reporting a 1099-MISC instead of a W-2.  Conse-
quently, unreported income for PIT is likely to be signi�icantly less than unreported wages for UI. 
PIT revenue will be foregone to the extent that earnings are altogether unreported, not just improp-
erly reported for a misclassi�ied worker.

Second, some workers who are paid in cash may have a total income low enough that they would 
not have a �iling requirement for personal income tax (for tax year 2019, a tax return is not required 
for a  gross income level below $11,560 for �iling single, or $21,510 if married �iling jointly). It's also 
possible that a worker's income could be low enough to qualify for the refundable earned income 
tax credit, in which case not only would they not have a net tax liability but they could receive a 
payment from the state, an additional cost to the state from worker misclassi�ication.

In addition to the potential $91.2 million in forgone income taxes on unreported wages, the Depart-
ment of Revenue estimates that there is roughly a $50.7 million loss in business taxes from the 
construction industry on an annual basis. 

DOR used IRS tax gap data and some assumptions to determine the amount of forgone business tax 
revenue for the construction industry. DOR focused on the construction industry due to the high 
potential of worker misclassi�ication and the prevalence of misclassi�ied workers found in that 
industry. 

Based on information in the IRS 2019 Tax Gap report, the tax gap related to business income for 
individuals is equivalent to approximately 10.6% of net collections. A similar measure for small 
corporations suggests an underreporting tax gap of 4.2% among corporate tax �ilers. Construction 
businesses make up approximately 1.5% of net tax collections for corporations in Wisconsin, while 
construction companies make up 4.6% of state GDP. The Department of Revenue does not have infor-
mation on the industrial mix of business income reported by individuals. Assuming 5.0% of business 
income is attributable to construction businesses, DOR estimates that forgone taxes on business 
income from the construction industry is about $50.7 million on an annual basis.

Barriers to Interagency Enforcement, Coordination, and Data Sharing
To get a �irst-hand perspective on the challenges faced when combating worker misclassi�ication, the 
Task Force enlisted the expertise of agency staff to discuss pain points they experience relating to 
worker misclassi�ication prevention and enforcement, and what obstacles prevent them from 
addressing those issues as effectively as possible. Agency staff informed the Task Force members of 
the coordinated activities and data sharing that occurs between agencies but explained that there are 
areas where additional information is needed to improve investigation and enforcement. 
Some of the most common barriers to the ef�icient exchange of information between agencies are the 
con�identiality restrictions imposed on certain types of data and information. Unemployment insur-
ance records are generally con�idential under federal and state law and cannot be disclosed unless 
speci�ic exceptions apply. Con�idential UI records may be shared with most governmental entities at 
the local, state, and federal levels only if certain legal requirements are met. 
Similarly, Wisconsin worker's compensation law provides that any record maintained by DWD that 
reveals the identity of an employee who claims worker's compensation bene�its, other injury or 
medical information relating to a worker's compensation claim, and any �inancial information provid-
ed to DWD by an employer regarding self-insurance are generally con�idential and not open to public 
inspection. Additionally, no information from the Wisconsin Compensation Ratings Bureau (WCRB) 
about worker's compensation insurance coverage, including the names of insured employers, 
employer addresses, business status, type, dates of coverage, manual premium code, policy numbers, 
cancellations, terminations, endorsement and reinstatement dates, obtained by DWD may be made 
public by the department except as authorized by the WCRB. 

Utilizing Existing Successful Mechanisms to Prevent Worker Misclassi�ication 

There are several practices currently in place to encourage compliance. DWD has developed a 
multi-faceted program to ensure that workers in Wisconsin are properly classi�ied. The program 
consists of these elements: worksite investigations and employer audits; active collaboration with 
other government agencies on worker classi�ication issues; a website that provides guidance to 
workers and employers on worker classi�ication; and public outreach and educational activities. The 
Task Force recommends continuing to use the strategies that have proven effective through the years 
but also looking for opportunities to build on the success of those efforts.  

experts. While state agencies involved in the Task Force can and do share data to the extent permitted by 
law, the Task Force identi�ied areas where the coordinated exchange of information could be improved to 
better facilitate worker misclassi�ication investigations and enforcement efforts. 

Recommendation 3: Increase the capacity of the Department of Workforce Development to investigate and 
enforce the laws regarding worker classi�ication. 

Authorize new positions to hire more UI �ield auditors.

Require DWD's UI Division, with the assistance of Department of Administration's Division of Personnel 
Management, to review all recruitment and on-boarding processes to ensure that auditor positions are 
properly classi�ied and are keeping pace with comparable positions and the associated compensation in 
the labor market.

Direct DWD to review the current resources available to investigators and auditors to evaluate additional 
strategies and improvements that could be implemented with increased resources, such as the following: 

Cross training of agency investigators (worker's compensation investigators, UI worker classi�ication 
investigators, �ield auditors, etc.); 
More bilingual staff; and 
IT improvements that will allow the more ef�icient exchange of information. 

Background: Hiring additional UI �ield auditors would increase the number of audits completed, provide a 
greater presence in the employer community, and improve the turnaround time of these audits. Audit 
visibility is a crucial aspect of compliance and creating a "fair playing �ield" for all employers.  Because 
audits that identify misclassi�ication are typically more time consuming, additional staff would increase the 
likelihood of identifying worker misclassi�ication while assisting the �ield audit section in meeting the 
Effective Audit Measure (EAM) required by the U.S. Department of Labor. UI �ield auditors' salaries have not 
kept pace with other state agencies with staff performing similar audit functions, which has made recruit-
ment and retention of �ield auditors dif�icult. 

Recommendation 4: Develop Penalty Structure for Worker Classi�ication Violations that Deter Repeat 
Violations 

Create escalating penalties for repeat violators of non-compliance with worker's compensation law and 
to "scale" the penalties by the size of the business (i.e., number of workers).  

Expand the intentional misclassi�ication penalty for violations of the unemployment insurance program 
to other industries and eliminate monetary caps on the current intentional misclassi�ication penalty. 

Create an escalating administrative penalty for repeat offenders (e.g., penalties double for second viola-
tion with no monetary cap and continued referral for criminal prosecution for second and subsequent 
violations). 

Utilize the reconstituted Construction Contractor Registration program to ensure construction contrac-
tors are complying with the law. 

DSPS would assess a penalty for contractors performing services in the state without being registered. In 
addition, DSPS would establish penalties for contractors that hire an unregistered or suspended contractor 
under the Construction Contractor Registration program to include escalating penalties for continued 
violations up to suspension or revocation of a contractor's own registration and/or disquali�ication from 
being eligible to bid on any public project (state, municipal, school district) or certain tax credits.

NOTE: local municipalities' building inspectors could be a resource to verify a contractor is registered to 
assist with enforcement efforts.

Allow for waiver of part or all of the penalty for �irst-time violations if the contractor comes into compliance 
within a speci�ied amount of time.

Background: Wisconsin's worker's compensation law provides an employer that does not obtain and 
maintain a worker's compensation insurance policy as required may be subject to a penalty of double the 
insurance premiums they should have been paying during the uninsured period, or $750, whichever is 
greater. The penalty has been in effect since January 1990 and the majority of employers penalized for 
failure to carry worker's compensation insurance are never penalized again; however, there are employers 
in the state with multiple penalties (some exceeding 10). This suggests that the current penalty for failure to 
carry worker's compensation insurance is suf�icient in most cases to deter non-compliance but there are 
employers who accept the risk of being penalized as the "cost of doing business." 

The intentional misclassi�ication penalties for unemployment insurance have been in effect since October 
2016.  The penalties for construction employers who knowingly and intentionally provide false information 
to DWD for the purpose of misclassifying or attempting to misclassify an employee, are $500 for each 
employee who is misclassi�ied, not to exceed $7,500 per incident.  In addition, the criminal penalty for 
intentional misclassi�ication by construction employers is a �ine of $1,000 for each employee misclassi�ied 
up to a maximum �ine of $25,000 for each violation.  There is also a separate administrative penalty for 
construction employers who coerce individuals to adopt non-employee status.  

Currently, the penalties for intentional misclassi�ication for unemployment insurance only apply to the 
construction industry; however, data shows misclassi�ication is occurring in other industries as well. In 
many cases, the penalties are being treated by construction employers as a cost of doing business. 

Recommendation 5: Educate Workers and Employers on the Rules, Requirements, and Penalties Associat-
ed with Worker Misclassi�ication

Require the Department of Financial Institutions to include informational materials and resources on 
worker misclassi�ication with new business registrations. 

Require DWD to design work site posters that employers must display with information on worker 
classi�ication laws, requirements, and penalties for non-compliance.

Expand DWD's worker classi�ication website to an all-state agency website that explains the common 
elements of all employee classi�ication tests and lists information on who to contact with questions.

Direct agencies to provide more targeted multilingual educational outreach to employers, workers, and 
allied organizations that serve vulnerable populations. Emphasize in the communications who to contact 
and the protection of anonymity to help overcome fear of retaliation.

Direct OCI to educate insurance professionals on misclassi�ication issues so they can identify potential 
violations and report them to the appropriate agency.

Develop a communication plan that coordinates activities around Labor Day, such as PSAs, conferences, 
etc. to call attention to the issues of worker misclassi�ication. 

Background: DWD and other agencies currently have robust education and outreach efforts to inform 
employers and workers on worker misclassi�ication issues, but the Task Force saw opportunities to build on 
those effort to further prevent worker misclassi�ication through improved education and outreach. 

Topics for Further Discussion and Study by the Governor's Task Force
The Task Force has identi�ied several topics of interest that it intends to further examine during future 
meetings that may inform future recommendations.  

1. Increased education, outreach, and enforcement of labor traf�icking issues.  

2. Options of making public repeat violators of UI, WC, and tax violations while addressing due process 
concerns and federal con�identiality requirements.

3. Deterrence of worker's compensation insurance premium fraud. 

4. Evaluations of other states' worker classi�ication tests and the outcomes from implementing a new test. In 
addition, re-examine the experiences with Wisconsin's worker classi�ication tests after the other recommen-
dations of the Task Force have been implemented to assess whether a revised test would be bene�icial. 

5. Greater partnerships and outreach opportunities with community groups.

6. Allowing DWD's Equal Rights Division to investigate third-party violations of labor standards and civil 
rights laws without the need for an individual who has been wronged to bring forward the complaint. 

7. Explore education and resources that can assist businesses with bringing themselves into compliance.

8. Explore strict liability as a means of enforcement. 

9. Examine existing DFI registration requirements for the purposes of enforcing worker misclassi�ication 
laws. 

The Task Force plans to engage the Unemployment Insurance Advisory Council (UIAC), Worker's Compensa-
tion Advisory Council (WCAC), and stakeholder groups to gather their views and input on implementing the 
proposed recommendations and solutions. 

Conclusion 
Over the past year, the Task Force evaluated the current efforts by Wisconsin state agencies to combat 
worker misclassi�ication, studied the best practices implemented in other states to identify areas for 
improvement and determined which strategies would be effective in Wisconsin. During their evaluation, the 
Task Force identi�ied key issues that needed to be addressed to increase compliance with worker classi�ica-
tion laws, which are: the need for improved access to information and more ef�icient sharing of data and 
communication between relevant entities; greater interagency coordination; increased penalties to hold 
repeat violators accountable; and the need for expanded outreach and education with speci�ic attention on 
vulnerable populations. 

The recommendations presented in this report were the items the Task Force members agreed should be 
the primary focus for addressing those key issues but encourage continued study of additional measures 
that could be taken to combat worker misclassi�ication. Going forward, the Task Force will focus on worker's 
compensation insurance premium fraud, the feasibility of establishing single employee status tests across all 
agencies and programs, combating labor traf�icking in connection with worker misclassi�ication, and addi-
tional ways to foster interagency collaboration and enforcement efforts. 

The Task Force looks forward to working with the Governor's Of�ice, the Legislature, other agencies, UIAC 
and WCAC, and stakeholders to implement these recommendations and develop solutions to further combat 
worker misclassi�ication.
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Recommendations
Worker misclassi�ication is a nation-wide problem and each state's approach to solving it may be different 
based on what methods are best suited for that state. The Task Force heard recommendations from outside 
experts on best practices employed by other states and took those into consideration when developing 
recommendations for this report. 

Recommendation 1: Create an enhanced Contractor Registration Program that requires all individuals 
representing themselves as contractors in Wisconsin to register with the Department of Safety and Profes-
sional Services (DSPS) before performing services.  
Require that all individuals performing construction or improvement services register with the Department 
of Safety and Professional Services before performing services in Wisconsin.

Require the following basic information for registration: 1) name, contact information, and physical 
address for the business principal, 2) a business registration with the Department of Financial Institu-
tions (DFI), 3) a valid UI account, and 4) proof of a worker's compensation policy. 

Require a minimal fee that would cover the cost of administering the program. 

Include in the registration process a form that requires acknowledgment of worker classi�ication laws 
and penalties to ensure registered contractors are aware of their obligations under the law. 

Background: The 2008-2009 Task Force recommended supporting the operations of the Department of 
Commerce Builder Contractor Registration program. Despite the 2008-2009 Task Force's recommendation, 
that program was eliminated in July 2013. 

Worker misclassi�ication investigators, �ield auditors, and other key program experts indicated a public 
database that lists the status of all contractors (registered/suspended) in the state would be of great assis-
tance identifying employers and workers during misclassi�ication investigations. Task Force members also 
expressed the bene�it to members of the public who wish to select and support law-abiding contractors. 

NOTE: Additional information regarding the Construction Contractor Registration program is included 
under the "Penalties" section in Recommendation 4. 

Recommendation 2: Create an Interagency Coordinated Enforcement Team, consisting of the Departments 
of Workforce Development, Revenue, Justice, and Financial Institutions and the Of�ice of the Commissioner 
of Insurance, to address interagency coordination and data sharing improvements to the extent permitted 
by law.

Require Team to meet regularly to address con�identiality restrictions and improve the sharing of data 
necessary for coordinated investigation and enforcement actions by reviewing and updating memoran-
dums of understanding between appropriate agencies and developing recommendations and systems to 
address data-sharing needs.

Direct Team to develop recommendations targeting insurance fraud, including a data sharing agreement 
between the Worker's Compensation Division and worker's compensation insurance providers to allow 
the results of insurance company audits to be reported to DWD. 

Require Team to report to the Task Force at least annually on its activities and recommendations.

Background: Facilitating and engaging in the systematic exchange of data relating to worker misclassi�ica-
tion between appropriate agencies was a charge for the Task Force included in Governor Evers' Executive 
Order, a recommendation of the 2008-2009 Task Force, and a best practice recommended by outside 

DWD Equal Rights Division 
The Equal Rights Division (ERD) enforces over 40 state laws covering labor standards and civil rights 
in employment, housing, and public accommodations. The ERD also provides research and technical 
assistance to employers on how to comply with those laws. ERD staff investigate complaints, identify 
law violations, work to resolve disputes among parties, and make determinations of liability. The ERD 
is only able to address worker misclassi�ication to the extent it relates to other labor standards issues, 
such as wage theft and minimum wage violations. As a result, the ERD cannot actively seek out worker 
misclassi�ications cases and, while it does not maintain statistics on the matter, anecdotally the ERD 
receives approximately 15 complaints a month on wage and hour matters where worker classi�ication 
is an issue. Last year, the Equal Rights Division processed over 4,000 complaints and recovered over 
$1.1 million in wages owed to Wisconsin workers. 

The Task Force also received overviews from the Department of Revenue, Of�ice of the Commissioner 
of Insurance, Wisconsin Compensation Rating Bureau and U.S. DOL on their procedures for investigat-
ing and identifying worker misclassi�ication and metrics on the effectiveness of their enforcement 
efforts. 

Department of Revenue 
The Department of Revenue estimates that potentially $91.2 million in personal income tax (PIT) 
revenue was forgone in 2019 due to worker misclassi�ication. This amount was calculated using 
DWD's estimated total of taxable wages underreported statewide based on UI audit data of $1.85 
billion and an effective tax rate of 4.93% (the average rate for all workers) for calendar year 2019. 
Total underreported wages could be higher than $1.85 billion to the extent that total wages paid 
exceed the $14,000 per employee per employer limit for wages subject to UI tax. This could result in 
the upper limit of foregone PIT being greater than $91.2 million.

However, the actual amount of foregone revenue is likely to be less than $91.2 million for two reasons:  

First, for state personal income tax purposes, a worker who is misclassi�ied as an independent 
contractor may still pay tax on their income by reporting a 1099-MISC instead of a W-2.  Conse-
quently, unreported income for PIT is likely to be signi�icantly less than unreported wages for UI. 
PIT revenue will be foregone to the extent that earnings are altogether unreported, not just improp-
erly reported for a misclassi�ied worker.

Second, some workers who are paid in cash may have a total income low enough that they would 
not have a �iling requirement for personal income tax (for tax year 2019, a tax return is not required 
for a  gross income level below $11,560 for �iling single, or $21,510 if married �iling jointly). It's also 
possible that a worker's income could be low enough to qualify for the refundable earned income 
tax credit, in which case not only would they not have a net tax liability but they could receive a 
payment from the state, an additional cost to the state from worker misclassi�ication.

In addition to the potential $91.2 million in forgone income taxes on unreported wages, the Depart-
ment of Revenue estimates that there is roughly a $50.7 million loss in business taxes from the 
construction industry on an annual basis. 

DOR used IRS tax gap data and some assumptions to determine the amount of forgone business tax 
revenue for the construction industry. DOR focused on the construction industry due to the high 
potential of worker misclassi�ication and the prevalence of misclassi�ied workers found in that 
industry. 

Based on information in the IRS 2019 Tax Gap report, the tax gap related to business income for 
individuals is equivalent to approximately 10.6% of net collections. A similar measure for small 
corporations suggests an underreporting tax gap of 4.2% among corporate tax �ilers. Construction 
businesses make up approximately 1.5% of net tax collections for corporations in Wisconsin, while 
construction companies make up 4.6% of state GDP. The Department of Revenue does not have infor-
mation on the industrial mix of business income reported by individuals. Assuming 5.0% of business 
income is attributable to construction businesses, DOR estimates that forgone taxes on business 
income from the construction industry is about $50.7 million on an annual basis.

Barriers to Interagency Enforcement, Coordination, and Data Sharing
To get a �irst-hand perspective on the challenges faced when combating worker misclassi�ication, the 
Task Force enlisted the expertise of agency staff to discuss pain points they experience relating to 
worker misclassi�ication prevention and enforcement, and what obstacles prevent them from 
addressing those issues as effectively as possible. Agency staff informed the Task Force members of 
the coordinated activities and data sharing that occurs between agencies but explained that there are 
areas where additional information is needed to improve investigation and enforcement. 
Some of the most common barriers to the ef�icient exchange of information between agencies are the 
con�identiality restrictions imposed on certain types of data and information. Unemployment insur-
ance records are generally con�idential under federal and state law and cannot be disclosed unless 
speci�ic exceptions apply. Con�idential UI records may be shared with most governmental entities at 
the local, state, and federal levels only if certain legal requirements are met. 
Similarly, Wisconsin worker's compensation law provides that any record maintained by DWD that 
reveals the identity of an employee who claims worker's compensation bene�its, other injury or 
medical information relating to a worker's compensation claim, and any �inancial information provid-
ed to DWD by an employer regarding self-insurance are generally con�idential and not open to public 
inspection. Additionally, no information from the Wisconsin Compensation Ratings Bureau (WCRB) 
about worker's compensation insurance coverage, including the names of insured employers, 
employer addresses, business status, type, dates of coverage, manual premium code, policy numbers, 
cancellations, terminations, endorsement and reinstatement dates, obtained by DWD may be made 
public by the department except as authorized by the WCRB. 

Utilizing Existing Successful Mechanisms to Prevent Worker Misclassi�ication 

There are several practices currently in place to encourage compliance. DWD has developed a 
multi-faceted program to ensure that workers in Wisconsin are properly classi�ied. The program 
consists of these elements: worksite investigations and employer audits; active collaboration with 
other government agencies on worker classi�ication issues; a website that provides guidance to 
workers and employers on worker classi�ication; and public outreach and educational activities. The 
Task Force recommends continuing to use the strategies that have proven effective through the years 
but also looking for opportunities to build on the success of those efforts.  

experts. While state agencies involved in the Task Force can and do share data to the extent permitted by 
law, the Task Force identi�ied areas where the coordinated exchange of information could be improved to 
better facilitate worker misclassi�ication investigations and enforcement efforts. 

Recommendation 3: Increase the capacity of the Department of Workforce Development to investigate and 
enforce the laws regarding worker classi�ication. 

Authorize new positions to hire more UI �ield auditors.

Require DWD's UI Division, with the assistance of Department of Administration's Division of Personnel 
Management, to review all recruitment and on-boarding processes to ensure that auditor positions are 
properly classi�ied and are keeping pace with comparable positions and the associated compensation in 
the labor market.

Direct DWD to review the current resources available to investigators and auditors to evaluate additional 
strategies and improvements that could be implemented with increased resources, such as the following: 

Cross training of agency investigators (worker's compensation investigators, UI worker classi�ication 
investigators, �ield auditors, etc.); 
More bilingual staff; and 
IT improvements that will allow the more ef�icient exchange of information. 

Background: Hiring additional UI �ield auditors would increase the number of audits completed, provide a 
greater presence in the employer community, and improve the turnaround time of these audits. Audit 
visibility is a crucial aspect of compliance and creating a "fair playing �ield" for all employers.  Because 
audits that identify misclassi�ication are typically more time consuming, additional staff would increase the 
likelihood of identifying worker misclassi�ication while assisting the �ield audit section in meeting the 
Effective Audit Measure (EAM) required by the U.S. Department of Labor. UI �ield auditors' salaries have not 
kept pace with other state agencies with staff performing similar audit functions, which has made recruit-
ment and retention of �ield auditors dif�icult. 

Recommendation 4: Develop Penalty Structure for Worker Classi�ication Violations that Deter Repeat 
Violations 

Create escalating penalties for repeat violators of non-compliance with worker's compensation law and 
to "scale" the penalties by the size of the business (i.e., number of workers).  

Expand the intentional misclassi�ication penalty for violations of the unemployment insurance program 
to other industries and eliminate monetary caps on the current intentional misclassi�ication penalty. 

Create an escalating administrative penalty for repeat offenders (e.g., penalties double for second viola-
tion with no monetary cap and continued referral for criminal prosecution for second and subsequent 
violations). 

Utilize the reconstituted Construction Contractor Registration program to ensure construction contrac-
tors are complying with the law. 

DSPS would assess a penalty for contractors performing services in the state without being registered. In 
addition, DSPS would establish penalties for contractors that hire an unregistered or suspended contractor 
under the Construction Contractor Registration program to include escalating penalties for continued 
violations up to suspension or revocation of a contractor's own registration and/or disquali�ication from 
being eligible to bid on any public project (state, municipal, school district) or certain tax credits.

NOTE: local municipalities' building inspectors could be a resource to verify a contractor is registered to 
assist with enforcement efforts.

Allow for waiver of part or all of the penalty for �irst-time violations if the contractor comes into compliance 
within a speci�ied amount of time.

Background: Wisconsin's worker's compensation law provides an employer that does not obtain and 
maintain a worker's compensation insurance policy as required may be subject to a penalty of double the 
insurance premiums they should have been paying during the uninsured period, or $750, whichever is 
greater. The penalty has been in effect since January 1990 and the majority of employers penalized for 
failure to carry worker's compensation insurance are never penalized again; however, there are employers 
in the state with multiple penalties (some exceeding 10). This suggests that the current penalty for failure to 
carry worker's compensation insurance is suf�icient in most cases to deter non-compliance but there are 
employers who accept the risk of being penalized as the "cost of doing business." 

The intentional misclassi�ication penalties for unemployment insurance have been in effect since October 
2016.  The penalties for construction employers who knowingly and intentionally provide false information 
to DWD for the purpose of misclassifying or attempting to misclassify an employee, are $500 for each 
employee who is misclassi�ied, not to exceed $7,500 per incident.  In addition, the criminal penalty for 
intentional misclassi�ication by construction employers is a �ine of $1,000 for each employee misclassi�ied 
up to a maximum �ine of $25,000 for each violation.  There is also a separate administrative penalty for 
construction employers who coerce individuals to adopt non-employee status.  

Currently, the penalties for intentional misclassi�ication for unemployment insurance only apply to the 
construction industry; however, data shows misclassi�ication is occurring in other industries as well. In 
many cases, the penalties are being treated by construction employers as a cost of doing business. 

Recommendation 5: Educate Workers and Employers on the Rules, Requirements, and Penalties Associat-
ed with Worker Misclassi�ication

Require the Department of Financial Institutions to include informational materials and resources on 
worker misclassi�ication with new business registrations. 

Require DWD to design work site posters that employers must display with information on worker 
classi�ication laws, requirements, and penalties for non-compliance.

Expand DWD's worker classi�ication website to an all-state agency website that explains the common 
elements of all employee classi�ication tests and lists information on who to contact with questions.

Direct agencies to provide more targeted multilingual educational outreach to employers, workers, and 
allied organizations that serve vulnerable populations. Emphasize in the communications who to contact 
and the protection of anonymity to help overcome fear of retaliation.

Direct OCI to educate insurance professionals on misclassi�ication issues so they can identify potential 
violations and report them to the appropriate agency.

Develop a communication plan that coordinates activities around Labor Day, such as PSAs, conferences, 
etc. to call attention to the issues of worker misclassi�ication. 

Background: DWD and other agencies currently have robust education and outreach efforts to inform 
employers and workers on worker misclassi�ication issues, but the Task Force saw opportunities to build on 
those effort to further prevent worker misclassi�ication through improved education and outreach. 

Topics for Further Discussion and Study by the Governor's Task Force
The Task Force has identi�ied several topics of interest that it intends to further examine during future 
meetings that may inform future recommendations.  

1. Increased education, outreach, and enforcement of labor traf�icking issues.  

2. Options of making public repeat violators of UI, WC, and tax violations while addressing due process 
concerns and federal con�identiality requirements.

3. Deterrence of worker's compensation insurance premium fraud. 

4. Evaluations of other states' worker classi�ication tests and the outcomes from implementing a new test. In 
addition, re-examine the experiences with Wisconsin's worker classi�ication tests after the other recommen-
dations of the Task Force have been implemented to assess whether a revised test would be bene�icial. 

5. Greater partnerships and outreach opportunities with community groups.

6. Allowing DWD's Equal Rights Division to investigate third-party violations of labor standards and civil 
rights laws without the need for an individual who has been wronged to bring forward the complaint. 

7. Explore education and resources that can assist businesses with bringing themselves into compliance.

8. Explore strict liability as a means of enforcement. 

9. Examine existing DFI registration requirements for the purposes of enforcing worker misclassi�ication 
laws. 

The Task Force plans to engage the Unemployment Insurance Advisory Council (UIAC), Worker's Compensa-
tion Advisory Council (WCAC), and stakeholder groups to gather their views and input on implementing the 
proposed recommendations and solutions. 

Conclusion 
Over the past year, the Task Force evaluated the current efforts by Wisconsin state agencies to combat 
worker misclassi�ication, studied the best practices implemented in other states to identify areas for 
improvement and determined which strategies would be effective in Wisconsin. During their evaluation, the 
Task Force identi�ied key issues that needed to be addressed to increase compliance with worker classi�ica-
tion laws, which are: the need for improved access to information and more ef�icient sharing of data and 
communication between relevant entities; greater interagency coordination; increased penalties to hold 
repeat violators accountable; and the need for expanded outreach and education with speci�ic attention on 
vulnerable populations. 

The recommendations presented in this report were the items the Task Force members agreed should be 
the primary focus for addressing those key issues but encourage continued study of additional measures 
that could be taken to combat worker misclassi�ication. Going forward, the Task Force will focus on worker's 
compensation insurance premium fraud, the feasibility of establishing single employee status tests across all 
agencies and programs, combating labor traf�icking in connection with worker misclassi�ication, and addi-
tional ways to foster interagency collaboration and enforcement efforts. 

The Task Force looks forward to working with the Governor's Of�ice, the Legislature, other agencies, UIAC 
and WCAC, and stakeholders to implement these recommendations and develop solutions to further combat 
worker misclassi�ication.
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Appendix 2 – UI Data and Projections 
In February 2000, the U.S. Department of Labor issued a report "Independent Contractors: Prevalence 
and Implications for Unemployment Insurance Programs." To demonstrate the costs worker 
misclassi�ication has on Wisconsin's unemployment insurance program, the UI Division used 
unemployment insurance audit data from calendar year 2019 to extrapolate projections derived from 
the same computation methodology used by U.S. DOL in their February 2000 report. These projections 
are conservative estimates based on UI audit statistics and they do not re�lect factors such as 
underground employers or hidden wages (i.e., cash or other compensation paid "off the books"). See 
below: 

16

Tax underreported statewide for workers misclassified as independent contractors
Percentage of state UI taxes underreported due to workers misclassified as ICs
Percentage of audited employers with misclassified workers
Total number of employers in state with workers misclassified
Percentage of workers misclassified as IC at audited employers
Number of workers statewide misclassified as ICs

CY 2000CY 2019

$16,609,705
3.8%

23.0%
32,863

6.2%
158,458

$56,950,205
10.2%
33.3%

47,716
10.6%

            302,540 
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Appendix 2 – UI Data and Projections (continued)
To show the industries where worker misclassi�ication is most prevalent, the table below gives a 
breakdown of the industries with the highest percentage of misclassi�ied workers discovered based 
on outcomes of unemployment insurance audits. 

 

11 Agriculture, Forestry, 
     Fishing and Hun�ng2

47.2%

WI Employer
Count

in 20191
Audit

Results
Industry

NAICS Code
2,634 Misclassified

Total Audits

2013-19
Completed

Audits

Audit % Resulting
in Reclassi�ied

Workers
892

# of
Workers

Reclassi�ied
$6,077,693

Taxable
Wages

Identi�ied 
$192,336

Employer
UI Tax

Identi�ied
59

125

MISCLASSIFICATION BY INDUSTRY BASED ON UI AUDIT ASSIGNMENT RESULTS (01/01/2013 – 11/01/2019)

1Count of employers in Wisconsin with open UI accounts that are subject to UI tax and laws

2The Agriculture, Forestry, Fishing and Hun�ng sector comprises establishments primarily engaged in growing crops, raising animals,   harves�ng �mber, 
and harves�ng fish and other animals from a farm, ranch, or their natural habitats.

3The Construc�on sector comprises establishments primarily engaged in the construc�on of buildings or engineering projects (e.g., highways and u�lity 
systems). Establishments primarily engaged in the prepara�on of sites for new construc�on and establishments primarily engaged in subdividing land for 
sale as building sites also are included in this sector.

4The Transporta�on and Warehousing sector includes industries providing transporta�on of passengers and cargo, warehousing and storage for goods, 
scenic and sightseeing transporta�on, and support ac�vi�es related to modes of transporta�on.

5The Informa�on sector comprises establishments engaged in the following processes: (a) producing and distribu�ng informa�on and cultural products, 
(b) providing the means to transmit or distribute these products as well as data or communica�ons, and (c) processing data.

6The Real Estate and Rental and Leasing sector comprises establishments primarily engaged in ren�ng, leasing, or otherwise allowing the use of tangible 
or intangible assets, and establishments providing related services. The major por�on of this sector comprises establishments that rent, lease, or otherwise 
allow the use of their own assets by others. The assets may be tangible, as is the case of real estate and equipment, or intangible, as is the case with 
patents and trademarks.

7The Educa�onal Services sector comprises establishments that provide instruc�on and training in a wide variety of subjects. This instruc�on and training 
is provided by specialized establishments, such as schools, colleges, universi�es, and training centers.

23 Construc�on3 40.6%14,475 Misclassified
Total Audits

8,416 $58,261,522 $3,008,1211,145
2,820

48-49 Transporta�on &
           Warehousing4

41%4,923 Misclassified
Total Audits

5,140 $28,686,762 $969,665235
573

51 Informa�on5 41.6%1,642 Misclassified
Total Audits

953 $5,420,071 $158,29852
125

53 Real Estate & Rental &
     Leasing6

45.5%4,033 Misclassified
Total Audits

1,256 $5,993,106 $195,483158
347

61 Educa�onal Services7 47.6%1,397 Misclassified
Total Audits

874 $4,050,232 $141,78159
124
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Appendix 3 – Worker's Compensation Data (continued)
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RESULTS OF INVESTIGATIONS IN PREMIUM DOLLARS

2009
2010
2011
2012
2013
2014
2015
2016
2017
2018

Table:

Chart 1:

 $799,879
 $938,014

 $1,205,422
 $1,145,081

 $694,812
 $1,634,048
 $1,602,597
 $2,059,910
 $1,680,822
 $1,941,501
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Chart 2:

Appendix 3 – Worker's Compensation Data

 



Appendix 3 – Worker's Compensation Data (continued)
There were 15,539 UEF penalties issued against employers during 2009-2019. The top 10 industries 
(those with over 500 penalties, which together account for 11,078 or 71% of the total penalties) is 
shown in the following chart (Note NOC = Not otherwise classi�ied): 

Task Force on Payroll Fraud and Worker Misclassi�ication Report
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Chart 3:
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Appendix 3 – Worker's Compensation Data (continued)
Chart 4:

The following table shows the top 11 industries with employers that were assigned multiple penal-
ty accounts. There were 1,392 accounts covered by these 11 industries (those with 50 or more 
multiple penalty accounts).
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Appendix 4 – Task Force Meeting Materials & Presentations
August 28, 2019 

Meeting Agenda
Unemployment Insurance Division - Worker Misclassi�ication Presentation
Workers Compensation Division - Worker Misclassi�ication Presentation
Equal Rights Division - Worker Misclassi�ication Presentation
DWD Worker Misclassi�ication Webpages 

September 25, 2019 
Meeting Agenda
Task Force on Misclassi�ication and Payroll Fraud - Legal
Joint Enforcement Task Force on Payroll Fraud and Worker Misclassi�ication - Department of Revenue
Independent Contractor Tests - Unemployment Insurance
Worker Misclassi�ication Task Force: WC Statutes & Case Law - Worker's Compensation
Worker Misclassi�ication - Equal Rights Division

October 23, 2019 
Meeting Agenda
Worker Misclassi�ication Task Force: WC Enforcement
Worker's Compensation Division: Handouts
WCRB and the Workers Compensation Classi�ication System
Unemployment Insurance - Field Audit Section
U.S. Department of Labor - Wage & Hour Section
State of Minnesota vs. Ricardo Batres
Wisconsin Regional Anti-Human Traf�icking Programs

November 20, 2019 
Public Meeting Notice
Meeting Agenda
Parking Handout
The OCI and Worker's Compensation Insurance
Fissured Workplace: The Staf�ing Industry
New York State: Report of the Joint Enforcement Task Force on Employee Misclassi�ication
Presentation of M. Patricia Smith Before the Wisconsin Joint Enforcement Task Force on Misclassi�ication 
and Payroll Fraud
M. Patricia Smith: Presentation Resources

January 29, 2020
Public Meeting Notice
Meeting Agenda
Equal Rights Division Response to Requests for Information
Worker's Compensation Division Response to Requests for Information
Unemployment Insurance Division Response to Requests for Information

February 25, 2020 
Public Meeting Notice
Meeting Agenda



TASK FORCE ON MISCLASSIFICATION AND PAYROLL FRAUD AGENDA 
Wednesday, August 28, 2019 

10:00 a.m. – 2:00 p.m. 
Department of Workforce Development 

201 E. Washington Avenue, Madison, Wisconsin 
GEF-1, Room D203 

 
Welcome          10 Minutes 
Governor Tony Evers 
DWD Secretary Caleb Frostman, Task Force Chair 

 
 
Task Force Overview – DWD      5 Minutes 

 Purpose and Charge Under Executive Order  
 Operational Processes/Roles and Responsibilities 

 
Member Introduction        60 minutes 

 Who you are 
 What your role is 
 Why you are part of the task force 

 
Break and Lunch – (Box lunch provided)     20 Minutes 
 
Overview of 2009 Reports and  
Current State of Classification Issues at DWD    60 Minutes 
 Presentations by: 
 Unemployment Insurance Division 
 Workers Compensation Division 
 Equal Rights Division  
 
Break         10 Minutes 
 
Task Force Member Discussion -       75 Minutes 

 Goal Setting  
 Topics for future meetings and desired information 
 Tentative Meeting Dates through February 2020 

o September 25 
o October 23. 
o November 20 
o December 18 
o January 15  
o February 12 

 Locations/ length of meetings 
o Statewide (Eau Claire, Milwaukee, Fox Valley) 
o Three hours  

 Adjournment 
 
*For press inquiries including interview requests, please contact the DWD Communications Office: 
 
Media Line – 608-266-2722 or E-Mail – DWDSOCommunicationsOffice@dwd.wisconsin.gov  



Worker Classification
UNEMPLOYMENT INSURANCE

J A N E L L  K N U T S O N
D I R E C T O R ,  B U R E A U  O F  L E G A L  A F F A I R S
U N E M P L O Y M E N T  I N S U R A N C E  D I V I S I O N

M I C H A E L  M Y S Z E W S K I
S E C T I O N  C H I E F ,  W O R K E R  C L A S S I F I C A T I O N

U N E M P L O Y M E N T  I N S U R A N C E  D I V I S I O N

• Unemployment Insurance (UI) is financed by federal 
and state taxes paid by employers who are subject 
to federal and state UI laws.

• The UI program primary roles are to provide:
• Temporary economic assistance to individuals who are out of 

work through no fault of their own while they look for 
employment. 

• Economic stability in the state during periods of economic 
downturn. 

• WI was the first state to enact UI legislation in 1932 
to help stabilize the effects of the Great Depression.

Wisconsin ’s Unemployment Insurance Program



• Worker misclassification negatively impacts the 
UI program through:

• The loss of UI tax revenue from employers who 
misclassify workers;

• The creation of an unfair business climate that 
places those who follow the law at a competitive 
disadvantage; and

• Denying workers access to the UI benefits they 
may have been eligible for if properly classified.

UI & Worker Misclassification

• Established in 2008 by DWD Secretary and chaired by 
the UI Division Administrator.

• Charged with examining the problems relating to 
misclassifying workers and recommending 
administrative and legislative steps to address those 
problems.

• Members included individuals representing the interest 
of workers and business communities from industries 
impacted by misclassification.

• Also included personnel from DWD, DOR, and 
Wisconsin Department of Commerce.

Worker Misclassification Task Force (2009)



• Recommendation 1: Create an Office of Worker 
Misclassification; empower the Office to issue stop work 
orders. 

• Recommendation 2: Increase information sharing 
among state agencies. 

• Recommendation 3: Support the operations of the 
Department of Commerce Builder Contractor 
Registration (BCR) program.

• Recommendation 4: Establish a "hotline" to facilitate 
reports from workers, contractors, and the general public 
about misclassification abuses. 

Recommendations of the Task Force

• Recommendation 5: Undertake an aggressive campaign to 
educate contractors and the general public about 
misclassification issues.

• Recommendation 6: Withhold 2% on form 1099 from 
payments made by contractors to subcontractors, including 
individuals operating as independent contractors.

• Recommendation 7: Provide significant penalties for 
contractors actively seeking to subvert and avoid proper 
classification of workers.

• Recommendation 8: Conduct additional study of other 
policy options designed to combat worker misclassification.

Recommendations of the Task Force



Recommendation 1: Create an Office of Worker 
Misclassification; empower the Office to issue stop work orders. 

DWD UI’s E fforts  in R esponse to 2009 
T ask Force R ecommendations

• DWD drafted legislation with input from stakeholders impacted by 
worker misclassification.  

• 2009 Wis. Act 292 became effective January 1, 2011 and required 
DWD to: 

• Educate employers, employees, nonemployees, and the public about 
the proper classification of employees and nonemployees.

• Receive and investigate complaints alleging misclassified workers or 
investigate any alleged violations on its own initiative and referring 
these complaints to other appropriate agencies. 

Recommendation 1: Create an Office of Worker 
Misclassification; empower the Office to issue stop work orders. 

DWD UI’s E fforts  in R esponse to 2009 
T ask Force R ecommendations

• 2009 Wis. Act 292 further authorized DWD to: 

• Cooperate with other state or local agencies in the 
investigation and enforcement of laws whose enforcement 
depends on the proper classification of employees.

• Issue a “stop work” order at the work site if an employer fails 
to demonstrate compliance with any requirements. 

• An employer that does not comply with a stop work order 
may be assessed a forfeiture of $250 per day until the 
employer either stops work or complied with the 
requirements. 



Recommendation 1: Create an Office of Worker 
Misclassification; empower the Office to issue stop work orders. 

DWD UI’s E fforts  in R esponse to 2009 
T ask Force R ecommendations

• Initial efforts by UI Division:

• One BOLA staff hired in May 2010

• Investigative policy was created

• Website was created to inform employers on how to 
properly classify workers as employees or independent 
contractors

Recommendation 1: Create an Office of Worker 
Misclassification; empower the Office to issue stop work orders. 

DWD UI’s E fforts  in R esponse to 2009 
T ask Force R ecommendations

• Creation of the Worker Classification Section 

• DWD initially financed the worker misclassification 
initiative almost exclusively through federal grants.

• In 2018, a formal Worker Classification Section was 
officially created in BOLA.

• Team consists of seasoned investigators with extensive 
experience in white collar and economic crime 
investigations.



DWD UI’s E fforts  in R esponse to 2009 
T ask Force R ecommendations

• Referrals from other Divisions within DWD (e.g., Workers 
Compensation and Equal Rights)

• Referrals with other WI state agencies (DOR, DOJ, law 
enforcement, etc.)

• In 2014, DWD signed MOU with USDOL to share 
information and coordinate law enforcement efforts to 
reduce employee misclassification 

• Collaboration with OSHA on referrals and joint 
investigative operations with OSHA inspectors 

Recommendation 2: Increase information sharing among state 
agencies.

DWD UI’s E fforts  in R esponse to 2009 
T ask Force R ecommendations

Recommendation 4: Establish a “hotline” to facilitate reports 
from workers, contractors, and the general public about 
misclassification abuses.

workermisclass@dwd.wisconsin.gov



DWD UI’s E fforts  in R esponse to 2009 
T ask Force R ecommendations

Recommendation 5: Undertake an aggressive campaign to 
educate contractors and the general public about 
misclassification issues.

• DWD launched a first-of-its-kind worker classification website in 2013:
https://dwd.wisconsin.gov/worker-classification/

• Two informational videos were added to the website in 2016

Worker Classification: Preparing for 
a Tax AppealProper Worker Classification

DWD UI’s E fforts  in R esponse to 2009 
T ask Force R ecommendations

• UI supplements the educational value of the website through
education & outreach efforts such as:

• Providing speakers to employers and trade unions;

• Presenting at construction industry events, labor union meetings and
other public forums;

• Holding meetings with individual contractors;

• Forums such as Labor Law Clinics and Friday Fundamental webinars;

• Radio Public Service Announcements; and

• Annual Rate Notice Newsletter.

Recommendation 5: Undertake an aggressive campaign to 
educate contractors and the general public about 
misclassification issues.

https://dwd.wisconsin.gov/worker-classification/
https://youtu.be/lAC-I9l070E
https://youtu.be/lAC-I9l070E
https://youtu.be/noWyEcok-0U
https://youtu.be/noWyEcok-0U


DWD UI’s E fforts  in R esponse to 2009 
T ask Force R ecommendations

• 2009 Wis. Act 28 (2009-2011 state budget): provided that any 
employer engaged in construction projects who willfully 
misclassified a worker as an independent contractor with 
intent to evade any requirement of workers compensation, fair 
employment or UI law would be subject to a fine of $25,000 
for each violation.

• The provision relating to penalties for willful 
misclassification was later amended by 2009 Wis. Act 288 
to include employers engaged in painting or drywall 
finishing of buildings/other structures. 

Recommendation 7: Provide significant penalties for 
contractors actively seeking to subvert and avoid proper 
classification of workers.

DWD UI’s E fforts  in R esponse to 2009 
T ask Force R ecommendations

• 2015 UIAC agreed bill (2015 Wis. Act 334) contained 
numerous law changes for intentional misclassification 
penalties.  Effective Oct. 2016: 

• Any construction employer who knowingly and intentionally 
misclassifies workers is subject to a civil penalty of $500 per 
employee intentionally misclassified with a maximum penalty of 
$7,500 per employer per incident. 

• A new administrative penalty was created for construction 
employers who coerce individuals to adopt independent contractor 
status. 

• The penalty is $1,000 per employee coerced with a maximum 
penalty of $10,000 per employer per year

Recommendation 7: Provide significant penalties for 
contractors actively seeking to subvert and avoid proper 
classification of workers.



DWD UI’s E fforts  in R esponse to 2009 
T ask Force R ecommendations

• 2015 UIAC agreed bill (2015 Wis. Act 334) 
contained numerous law changes for intentional 
misclassification penalties.  Effective Oct. 2016: 

• A construction employer who knowingly and intentionally 
provides false information in order to misclassify workers, 
after having been assessed an administrative penalty, is 
subject to a criminal fine of $1,000 per misclassified 
worker up to $25,000 for each violation. 

• Criminal penalties for intentional worker misclassification 
are prosecuted by the DOJ or local district attorneys. 

Recommendation 7: Provide significant penalties for 
contractors actively seeking to subvert and avoid proper 
classification of workers.

DWD UI’s E fforts  in R esponse to 2009 
T ask Force R ecommendations

• 2007 UIAC agreed bill (2007 Wis. Act 59) required that the UIAC appoint a 
committee to study the definition of "employee" under UI law.

• UIAC approved the study committee's recommendations and included the 
proposed changes in the 2009 UIAC agreed bill (2009 Wis. Act 287).
• 2009 Wis. Act 287 changed the test for determining employee status under UI 

law. 

• A worker must meet the criteria of a two-part test to be considered an 
independent contractor for UI purposes under Wis. Stat. § 108.02(12)(bm). 

1. The worker must perform services free from direction or control of the employing unit, and
2. Be engaged in an independently established trade, business or profession (meets 6 of 9 
conditions).

Recommendation 8: Conduct additional study of other policy 
options designed to combat worker misclassification.

The Report of the Study Committee to Review the Unemployment Insurance 
Statutory Definition of "Employee" can be found at the link below:

https://dwd.wisconsin.gov/uibola/uiac/reports/2009eedefinition.pdf



• Ongoing efforts of the Worker 
Classification Section:

• The UIAC receives regular reports on the 
activities of the Worker Classification Section

• The UI Division works with the UIAC to examine 
best practices utilized by other UI programs

• Continued efforts to educate employers on 
proper worker classification

• Achieved success bringing select Wisconsin industries 
into compliance

DWD UI’s Efforts in Response to 2009 
Task Force Recommendations

Questions?

Janell Knutson

Director, Bureau of Legal Affairs

(608) 266-1639

Janell.Knutson@dwd.Wisconsin.gov

http://dwd.Wisconsin.gov

Michael Myszewski

Section Chief, Worker Classification

(608) 261-5835

Michael.myszewski@dwd.Wisconsin.gov

http://dwd.Wisconsin.gov



Worker Misclassification Task 
Force R eport U pdate: 

J I M  O ’ M A L L E Y
D I R E C T O R ,  B U R E A U  O F  L E G A L  S E R V I C E S

J O E  M O R E T H
D I R E C T O R ,  B U R E A U  O F  I N S U R A N C E  

P R O G R A M S

• Mission: Promotion of healthy, safe work environments for the 
benefit of employers and workers by maintaining a balanced system 
of services to ensure compliance with Wisconsin Worker’s 
Compensation (WC) Act

• WI passed nation’s first constitutionally valid WC Act in 1911, based 
on ‘grand bargain’ Workers give up right to sue for negligence & 
employers pay for economic costs of injuries regardless of fault

• Responsibilities: monitoring of payments to injured workers, dispute 
resolution, investigations, enforcement, supplemental pay to certain 
injured workers, promotion of workplace safety and self-insurance 
regulation

• Budget/Staffing: $12.3M annually (no GPR funding), 70 FTE
• Bureaus of Insurance Programs, Claims Management and Legal 

Services
• Supports Worker’s Compensation Advisory Council, Self-Insurers 

Council, Health Care Provider Advisory Committee

Division of Worker ’s Compensation



• Worker Misclassification Task Force: Established in 2008 by 
DWD Secretary Gassman

• Membership Included WC Division Administrator: Was 
chaired by UI Administrator

• Task Force Report submitted in June 2009: Included 
summary of ongoing practices and recommendations

• Practices in WCD Division (2009):
• Employer Education
• Investigation of Complaints & Complaint Referrals to UI Division
• Utilized 9-Point Test to Determine Employee or Independent 

Contractor
• Collaboration and Data-Sharing with other DWD Divisions, State 

Agencies

WC & Worker Misclassification Task Force

• Legislative Changes since 2009

• Section 102.07 (8) (d), created by 2009 Wis. Act 28: provided for a 
fine of $25,000 for each violation of employers who willfully and with 
the intent to evade any requirement of Ch. 102, Wis. Stats. for 
misclassifying an individual who is an employee as a non-employee.

• Section was amended by 2009 Wis. Act 288 to include 
employers engaged in painting or drywall finishing of 
buildings/other structures. 

• Section 102.07 (6), was repealed by 2015 Wis. Act 180: Eliminated 
the statutory definition of persons selling or distributing newspapers 
or magazines on the street or door to door as employees, and 
required these persons to meet all elements of s. 102.07 (8) (b) to be 
independent contractors for worker's compensation purposes.

• Section 102.04 (2r) was created by 2015 Wis. Act 203: Excluded 
franchisors as employers of franchisees unless certain conditions are 
met. 

WC & Worker Misclassification Task Force



• Legislative Changes since 2009 (continued)

• Section 102.125 (2) was created by 2015 Wis. Act 180: 
Authorized DWD to request that DOJ assist with investigation and 
prosecution of suspected fraudulent activity on the part of an 
employer, employee, insurer, health care provider or any other 
person related to worker's compensation. 

WC & Worker Misclassification Task Force

• Act also provided for DWD to 
fund one (1) FTE position at DOJ 
to assist with the investigation 
and prosecution of fraud. 

• DWD debuted online form in 
2016 to collect reports of 
suspected WC fraud from public 
for possible referral to DOJ.

• Legislative Changes since 2009 (continued)

• Section 102.078 was created by 2015 Wis. Act 258: Provided 
real estate brokers and salespersons are not employees of a real 
estate firm, unless the firm elects coverage, when there is a 
written agreement that provides the broker or salesperson shall 
not be treated as an employee for federal and state tax purposes 
and 75% or more of compensation was from brokerage services 
performed on behalf of the firm. 

• Section 102.07 (8) (d) was repealed by 2015 Wis. Act 334, and s. 
108.221 (2) was created: To establish a new administrative 
penalty for construction employers who coerce individuals to 
adopt independent contractor status. 

• The penalty is $1,000 per employee coerced with a 
maximum penalty of $10,000 per employer per year.

WC & Worker Misclassification Task Force



• WCD conducts investigations 
to make sure that employers 
subject to the WC Act have 
worker’s compensation 
insurance coverage. 

WC & Worker Misclassification: 10 Years Later

• A WC insurance policy covers all workers who are determined to 
be employees of the employer regardless of whether the employer 
claims them as employees. 

• Employers who misclassify their employees to its worker's 
compensation insurance carrier to avoid premiums are subject to  
audits by the insurer and will be required by the insurer to pay 
the proper premiums.

• WCD has metrics on investigative activities and performance. 

• WC Investigators Hold Employers Accountable: Validating proof of 
WC insurance on front-end can prevent issues later

WC & Worker Misclassification: 10 Years Later
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• Uninsured Employers Fund (UEF) investigations have increased in 
volume from 2009-18, along with penalty invoices against illegally 
uninsured employers

WC & Worker Misclassification: 10 Years Later

0

5,000

10,000

15,000

20,000

25,000

30,000

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

UEF Investigations and Penalty Invoices

Number of UEF Investigations Per Year Number of Penalty Invoices Issued

• UEF Investigators Issue Tens of Thousands of Letters Annually

WC & Worker Misclassification: 10 Years Later
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• Annual Employer Cancellation Notices & Crossmatch Activities 
show increase in crossmatch “hits,” sustained cancellation notices 
prompting follow-up investigation and education

WC & Worker Misclassification: 10 Years Later
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Questions?

Steven Peters

Administrator
608-266-6841

Stevem.peters@dwd.Wisconsin.gov
http://dwd.Wisconsin.gov



Worker Misclassification
E Q U A L  R I G H T S  D I V I S I O N

J i m  C h i o l i n o ,  D i r e c t o r
B u r e a u  o f  H e a r i n g s  a n d  

M e d i a t i o n

• ER enforces over 40 laws covering labor 
standards and civil rights in employment, 
housing, and public accommodations.

• Last year, ER processed over 4,000 
complaints and recovered over $1.1 million 
in wages owed to Wisconsin workers.

• ER conducts outreach and serves as a 
resource to Wisconsin employers and 
entrepreneurs.

Equal Rights Division - Overview



• The 2009 Report defined misclassification generally
and discussed enforcement efforts. The ERD portion
related to enforcement is short. It:

• Acknowledged that ERD encounters misclassification.

• Noted that definitions of “employee” differ from those
under other laws.

• Explained that employee paycheck stubs are to include
certain pay calculation and that there is a penalty for failing
to do so.

• Explained that employers are required to maintain records
related to hours worked and wages paid.

2009 Report of the Worker 
Misclassification Task Force

• There have been no law changes in regard to the 
laws enforced by ERD. In 2011 or 2012, the 
Department put together an excellent resource: 
https://dwd.wisconsin.gov/worker-classification/, 
aWorker Classification web page that helps 
individuals decide whether misclassification has 
occurred.  

• ERD laws are divided between “Labor Standards” and “Civil
Rights”.

• We provide our statutory definitions of “employee,” and
information about the common law tests that have
developed in both areas.

Updates Since 2009

https://dwd.wisconsin.gov/worker-classification/


Labor Standards (Wage & Hour) Cases
• ERD does not have initiatory powers except when child labor is 

involved, and so, ERD cannot affirmatively seek out 
misclassification cases. 

• Although we do not keep statistics on this, in wage and hour 
matters, we receive approximately 15 complaints a month 
where worker classification is an issue. 

• We accept all wage claims filed and wait for employer to raise 
the issue during the course of our investigation. If a purported 
employer tells us that the relationship was not employment, we 
investigate that as an initial matter.

• We consider statutory definitions and a six part “economic 
realities” test.

ERD Enforcement - Misclassification

Economic Realities Test

• Part One: The degree of control exercised by the employer;

• Part Two: The worker's opportunity for profit or loss based upon 
his/her managerial skills;

• Part Three: The worker's investment in equipment or 
employment of helpers;

• Part Four: The degree of special skill required for the work;

• Part Five: The degree of permanence of the relationship between 
the parties;

• Part Six: Whether the services constitute an integral part of the 
employer's business.

ERD Enforcement - Misclassification



• We have a Memorandum of Understanding (MOU) 
with the US Department of Labor, Wage and Hour 
Division (WHD) under which we can refer 
misclassification matters to DOL. This helps workers 
who do not want to file a complaint.

• We have referred matters to them when the workers are 
reluctant to file complaints.

• We are aware of WHD success in some of these wage 
matters.

ERD Enforcement - Misclassification

Common industries where we find misclassification 
issues (as reported by investigators):

• Construction industry
• Trucking
• Entertainers (and sometimes they are independent)
• Exotic dancers
• Small businesses
• Seasonal businesses
• Home health industry
• Cleaning companies
• Gyms / Personal trainers

ERD Enforcement - Misclassification



Civil Rights Complaints

• Individuals who believe they have been discriminated against 
file complaints under the Wisconsin Fair Employment Act 
(WFEA). The definitions of employer and employee under the 
WFEA are limited, so case law has also shed light on 
interpreting the WFEA.

• Under the Civil Rights Laws we enforce, we look to the hybrid 
common law right of control test / economic realities test that 
was adopted by federal courts. Spirides v. Reinhardt, 613 F.2d 
826 (D.C. Cir. 1979).

• The test looks to the purported employer’s right to control the 
means and manner of the worker’s performance as the most 
important factor, but also considers eleven additional factors.

ERD Enforcement - Misclassification

Eleven Additional Factors

1. The kind of occupation, with reference to whether the work usually is done under the direction of 
a supervisor or is done by a specialist without supervision.

2. The skill required in the particular occupation.

3. Whether the "employer" or the individual in question furnishes the equipment used and the 
place of work.

4. The length of time during which the individual has worked.

5. The method of payment, whether by time or by the job.

6. The manner in which the work relationship is terminated: i.e. by one or both parties, with or 
without notice and explanation.

7. Whether annual leave is afforded.

8. Whether the work is an integral part of the business of the employer.

9. Whether the worker accumulates retirement benefits.

10.Whether the "employer" pays social security taxes.

11.The intention of the parties.

ERD Enforcement - Misc lassification



• In the Civil Rights process, the question of coverages is a 
question of law often left to the Administrative Law Judges 
(ALJs) to decide after hearing.

• ALJs report that they rarely hear cases involving a classification 
issue. Again, we do not have statistics on use of affirmative 
defenses, so this is simply our impression.

ERD Enforcement - Misclassification

Questions?
Jim Chiolino

Director, Bureau of Hearings & Mediation
608.266.3345

Email jim.chiolino@dwd.wi.gov
http://dwd.Wisconsin.gov





























  
 

 
    
 
 
 
 
 
 

 

JOINT ENFORCEMENT TASK FORCE ON MISCLASSIFICATION AND PAYROLL FRAUD  
 

AGENDA 
 

Wednesday, September 25, 2019 
9:15 am – 12:00 pm 

McMillan Memorial Library 
490 E. Grand St. 

Wisconsin Rapids, WI 54494 
 

Identifying an Independent Contractor   
What are the tests or standards? How do they work? 

 
 Welcome        

 9:15-9:35 Conflicts of Interests/Ethics, Open Meetings and Public Records 
   DWD Chief Legal Counsel, Pam McGillivray   
  
 Perspectives from DOR and DWD 
  
 9:35 – 10:05 Department of Revenue 
 10:05 -10:50      Unemployment Insurance Division 
 10:50-11:20 Workers Compensation Division 
 11:20 – 11:50 Equal Rights Division 
 11:50-12:00 Discussion 
 
 Adjournment 
 
*For press inquiries including interview requests, please contact the DWD Communications Office: 
 
Media Line – 608-266-2722 or E-Mail – DWDSOCommunicationsOffice@dwd.wisconsin.gov  

 

Department of Workforce Development 
Secretary’s Office 
201 E. Washington Avenue 
P.O. Box 7946 
Madison, WI 53707 
Telephone: (608) 266-3131 
Fax:  (608) 266-1784 
Email:  sec@dwd.wisconsin.gov 

 
 

 

UCD-7352-E (R. 05/2013) http://unemployment.wisconsin.gov 

Tony Evers, Governor 
Caleb Frostman, Secretary 
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Task Force on Misclassification 
and Payroll Fraud

PA M E L A  M c G I L L I V R AY
C h i e f  L e g a l  C o u n c i l

D e p a r t m e n t  o f  W o r k f o r c e  D e v e l o p m e n t

Conflicts of 
Interest and 

Ethics

Open 
Meetings

Public 
Records

Topics



Conflicts of Interest and Ethics

• 2019 Executive Order #20 created the Joint 
Enforcement Task Force on Worker 
Misclassification to propose legislation, rules, 
or policy to address misclassification of 
workers

• Task force members appointed by Governor 
are “State Public Officials”

Conflicts of Interest and Ethics
for State Public Officials



• “The legislature hereby reaffirms that a state 
public official holds his or her position as a 
public trust, and any effort to realize 
substantial personal gain through official 
conduct is a violation of that trust.”

Wis. Stat. § 19.45

Long -standing statutory policy:

• “The legislature… recognizes that in a 
representative democracy, the 
representatives are drawn from society and, 
therefore, cannot and should not be without 
all personal and economic interest in the 
decisions and policies of government.”

Wis. Stat. § 19.45

Balanced with …



• A state public official may not use his or her 
position to produce or assist in producing a 
substantial direct or indirect benefit for him 
or herself, immediate family, or an 
associated organization.

Wis. Stat. §§ 19.45, 19.46

Restrictions on state public officials:

• The action will affect a whole class of 
similarly-situated interests;

• The private interest is not significant when 
compared to all affected interests in class;

• The action’s effect is neither significantly 
greater nor less than upon other class 
members.

Nonetheless, SPO may participate where 
there is a private interest if :



Open Meetings

• Wis. Department of Justice – Office of Open 
Government, October 2016

• https://www.doj.state.wi.us/office-open-
government/open-government-law-and-
compliance-guides

The Wisconsin Open Meetings Law



• “In recognition of the fact that a 
representative government of the American 
type is dependent upon an informed 
electorate, it is declared to be the policy of 
this state that the public is entitled to the 
fullest and most complete information 
regarding the affairs of government as is 
compatible with the conduct of 
governmental business.”

Open Meetings Law
Wis. Stat. § 19.81

• All Task Force meetings

• Must be preceded by public notice, and

• Must be held in a public place that is open and 
reasonably accessible to all members of the 
public.

Task Force is a “governmental body ”



• Members convene for the purpose of 
conducting governmental business; and 

• The number of members present is 
sufficient to determine the body's course of 
action

State el rel. Newspapers v. Showers, 135 Wis. 2d 
77 (1987)

A “meeting ” occurs whenever:

• Meetings begin in open session

• Citizens right to attend and observe

• Allow recording, filming, or photographing the 
meeting

Meetings presumed open



• By motion, may go into closed session

• Votes of each member must be recorded

• Chair must announce the statutory exemption 
authorizing closed session and the nature of the 
business to be considered

Meetings presumed open (cont.)

Public Records



• Wis. Department of Justice – Office of Open 
Government, October 2016

• https://www.doj.state.wi.us/office-open-
government/open-government-law-and-
compliance-guides

The Wisconsin Public Records Law

• The public records law “shall be construed in 
every instance with a presumption of 
complete public access, consistent with 
the conduct of government business. The 
denial of public access generally is contrary 
to the public interest, and only in an 
exceptional case may access be denied.” 

Public Records Law
Wis. Stat. § 19.31



• “Record” is “[a]ny material on which written, 
drawn, printed, spoken, visual or 
electromagnetic information or electronically 
generated or stored data is recorded or 
preserved, regardless of physical form or 
characteristics, which has been created or 
is being kept by an authority.” 

Wis. Stat. § 19.32(2)

The Task Force must produce 
records upon request

• Drafts, notes, and preliminary documents

• Published material available for sale or at 
library

• Purely personal property

• Material with limited access rights, such as 
copyrights or patents

Not a “record ”



• May be “records”

• Content determines whether it is a “record”, 
not the medium, format or location

• Personal materials on the same private 
accounts are not subject to disclosure

Emails, text messages, and documents 
on private accounts

• May be in writing or oral

• “Magic words” not required

• Must be reasonably specific as to time and 
subject matter

• Must reasonably describe the information or 
records requested

Sufficient request



• As soon as practicable, without delay:

• Provide records

• Deny or partial denial

• Respond that there are no records

Response

• DWD will assist with the response

• Do not delay – forward the request to DWD 
Legal:  OpenRecords@dwd.wisconsin.gov

• Council members will likely need to search 
for responsive records

If Task Force receives a request:



Questions?
PAMELA McGILLIVRAY

Chief Legal Council
(608) 261-6705

PamelaR.McGillivray@dwd.Wisconsin.gov
www.dwd.wisconsin.gov



Joint Enforcement Task Force on 
Payroll Fraud and Worker 

Misclassification
Jayne Kulberg

Wisconsin Department of Revenue 
September 25, 2019

Tony Evers, Governor Peter Barca, Secretary

This presentation is an informal explanation and is 
not a guidance document as defined in sec. 

227.01(3m)(a), Wis. Stats.

2



Objectives

• Department of Revenue Mission
• Wisconsin Statutes
• Employee vs Independent Contractor
• What is DOR doing?

3

DOR Mission

• Administer Wisconsin's tax system to provide 
revenue to fund state and local government 
services.

4



General Statutes
• Sec. 71.63(2), Wis. Stats.

• "Employee" means a resident individual who 
performs or performed services for an 
employer anywhere or a nonresident 
individual who performs or performed such 
services within this state...

5

General Statutes

• Sec. 71.63(3), Wis. Stats.
• “Employer" means a person, partnership or 

limited liability company, whether subject to 
or exempt from taxation under this chapter, 
for whom an individual performs or 
performed any service as an employee of that 
person, partnership or company ...

6



General Statutes

• Sec. 71.63(6), Wis. Stats.

• “Wages" means all remuneration..., for 
services performed by an employee for an 
employer...

7

Employment Related Taxes DOR 
Administers

• Individual Income Tax (IIT)
• Corporation Tax, both C-corp and S-corp
• Partnership Income (P-ship)
• Withholding

8



Employer Reports to DOR

• Wisconsin income tax withheld from 
employee wages 

• Annual report of income tax withheld 
– # of employee W-2s
– # of 1099s with Wisconsin income tax withheld

9

Employer & Payer Report to DOR

• Information returns
– W-2s
– 1099s reporting WI withholding
– 1099s reporting rents and royalties ($600 or more)
– 1099s reporting certain nonwage payments ($600 

or more)

10



Employee vs Independent Contractor
Employee Independent Contractor

Issued W-2 by employer
Employer withholds, unless 
exempt from withholding or 
exemption claimed
Employer claims expenses 
on its income/franchise tax 
return
May have federal misc. 
itemized deduction for 
unreimbursed employee 
expenses (pre-2018)

May be issued 1099-Misc by 
entity
Makes estimated payments 
for income tax 
Reports income on Sch C or 
as "other income"
Claims expenses to offset 
Sch C income

11

How Determination Made
• Wisconsin follows federal 
• Publication 1779 IC or Emp. Brochure: 3 areas 

of consideration:
o Behavioral Control
o Financial Control
o Relationship of the Parties

• Publication 15-A Employer's Supplemental 
Tax Guide 12



Misclassification Impact on Employer

• Sec. 71.74(4) , Wis. Stats. Disallowance of wage 
deduction

• Sec. 71.82(2)(d) , Wis. Stats. 18% delinquent 
interest on amounts required to be withheld but 
not deposited or paid over to the department as 
required 

13

Employer Impact
Penalties
• Sec. 71.83(1)(a)1m, Wis. Stats. Failure to file information 

return, $10 per violation
• Sec. 71.83(1)(b)3 , Wis. Stats. Failure to file wage 

statement, $20 for each failure
• Sec. 71.83(1)(a)2, Wis. Stats. Incomplete or incorrect 

return, 25% of the amount otherwise payable
• Sec. 71.65(6) , Wis. Stats. Construction contractors-

employer willfully misclassifies employee as 
nonemployee, $25,000 per violation

14



Misclassification Impact on Mission

• Unreported income by unidentified workers 
leading to lost income and franchise tax 
revenue

• Potential that entities and/or workers are 
operating in Wisconsin and not filing required 
tax returns

• Difficulty in locating out-of-state workers
15

What is DOR doing?

• Nexus Section: 
Review information and documents to 
determination if an entity has "nexus" 
requiring the filing of WI income/franchise 
and/or sales/use tax returns 
Voluntary disclosure 

16



Nexus

Vendor Law: 
• Sec. 77.66 , Wis. Stats.
• Certification for collection of sales and use tax

17

Nexus Results

Year # of cases 
completed

$ collected

June FY17 1512 $30,270,278

June FY18 1965 $46,760,113

June FY19 2036 $64,363,195

18



Nexus Impact

19

• Creates a level playing field for WI businesses 
by ensuring out-of-state businesses file 
returns and pay taxes to WI

• Of the cases closed, about 33% result in 
returns being filed

• Once a business is brought into compliance, 
– It continues to file for future years
– Related entities start to file 

DOR Actions

• Comparisons of W-2s and 1099s submitted to the 
wages, salaries, and labor on the issuer's tax 
income/franchise tax return (entity level comparison)

• Processing comparison of 1099s and W-2s from 
employer/payer against the IIT return filed by the 
taxpayer

• Annual non-filer project to identify and contact entities 
and individuals who are not filing WI returns

• Publication 166 Withholding Tax Guide

20



DOR Actions

• Audit and Case activities:
Non-filer review by Nexus and/or Audit, including 
requests to file 
Filers reviewed by Audit 
Individual workers referred to IIT for review

21
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Independent Contractor Tests
UNEMPLOYMENT INSURANCE

J A N E L L  K N U T S O N
D I R E C T O R ,  B U R E A U  O F  L E G A L  A F F A I R S
U N E M P L O Y M E N T  I N S U R A N C E  D I V I S I O N

M I C H A E L  M Y S Z E W S K I
S E C T I O N  C H I E F ,  W O R K E R  C L A S S I F I C A T I O N

U N E M P L O Y M E N T  I N S U R A N C E  D I V I S I O N

• Eliminates unfair competition among employers bidding for work

• Ensures employers are paying their fair share of tax contributions 

• Contributes to a healthy UI Trust Fund – lowering taxes overall for all 
employers 

• Results in proper and timely claims charging 

• WI has proportional claims charging

• Failure to properly classify workers results in possibly one employer being charged 
for all benefits even though worker worked for multiple employers

• Results in proper application of UI’s partial wage formula when the worker is 
receiving UI benefits 

• Worker receives UI benefits when unemployed and meeting all other eligibility 
requirements 

Unemployment Insurance Worker Classification

Benefits of Proper Worker Classification for UI Purposes:



• “ABC” Test

• A.) Worker is free from direction or control, B.) The work performed is outside the
usual course of the business operations or is performed outside of the usual location
of the business enterprise, and C.) The worker is engaged in an independent trade or
business.

• Common Law Test
• Previously, the IRS used 20 factors to determine whether an employer-employee

relationship existed. Currently, the IRS uses common law rules that provide evidence
of degree of control and independence which fall into three categories:

1.) Behavioral, 2.) Financial, and 3.) Type of relationship.

• California Revised Test (AB-5)

• Codifies the recent CA court decision (Dynamex), requiring that employers prove that
their workers can meet the three-part ABC test to be classified as independent
contractors and exempts from the test certain specific occupations.

Variations of Worker Classification Tests

• 2007 UIAC agreed bill (2007 Wis. Act 59) required that the UIAC appoint
a committee to study the definition of "employee" under UI law.

• The Report of the Study Committee to Review the Unemployment
Insurance Statutory Definition of "Employee" can be found at the link
below:

https://dwd.wisconsin.gov/uibola/uiac/reports/2009eedefinition.pdf

History of Wisconsin’s Unemployment Insurance 
Worker Classification Test



• Seven of Ten Conditions - Prior law determined that individuals were 
independent contractors when the individual met any 7 of the following 
10 conditions:

• Condition 1: The individual holds or has applied for an identification number 
with the IRS.

• Condition 2: The individual has filed business or self-employment income tax 
returns with the IRS based on such services in the previous year or, in the case 
of a new business, in the year in which the services were first performed.

• Condition 3: The individual maintains a separate business with his or her own 
office, equipment materials or other facilities.

• Condition 4: The individual operates under contracts to perform specific 
services for specific amounts of money and under which the individual controls 
the means and methods of performing services.

Unemployment Insurance Worker Classification UI 
Test – Before Jan. 1, 2011

• Seven of Ten Conditions (cont.):
• Condition 5: The individual incurs the main expenses related to the services that 

he or she performs under contract.

• Condition 6: The individual is responsible for satisfactory completion of the 
services that he or she contracts to perform and is liable for a failure to 
satisfactorily complete the services.

• Condition 7: The individual receives compensation for services performed under 
a contract on a commission or per-job basis and not on any other basis.

• Condition 8: The individual may realize a profit or suffer a loss under contracts 
to perform such services.

• Condition 9: The individual has recurring business liabilities or obligations.

• Condition 10: The success or failure of the individual's business depends on the 
relationship of business receipts to expenditures.

Unemployment Insurance Worker Classification UI 
Test – Before Jan. 1, 2011



The UIAC study committee recognized that the test for 
“employee” status for UI purposes has historically centered 
around two fundamental factors: 

1. Freedom from direction & control 

2. Existence of an independently established trade or 
business 

History of Wisconsin’s Unemployment Insurance 
Worker Classification Test

• UIAC approved the study committee's recommendations and included
the proposed changes in the 2009 UIAC agreed bill (2009 Wis. Act 287).

• 2009 Wis. Act 287 changed the test for determining employee status for 
general private employers under UI law. 

• A worker must meet the criteria of a two-part test to be considered an 
independent contractor for UI purposes under Wis. Stat. § 108.02(12)(bm). 

1. The worker must perform services free from direction or control of the employing 
unit, and

2. Be engaged in an independently established trade, business or profession (meets 6 
of 9 conditions).

History of Wisconsin’s Unemployment Insurance 
Worker Classification Test



• The study committee recommended Wisconsin’s UI Worker
Classification test could be improved by:

• Eliminating former Conditions #1 and #2

• Improving clarity, predictability and fairness by using simpler language to
establish the criteria of an independently established business – Amended
Conditions #3, #4, #6, #7 and #10

• Retaining in tact the factors that have been observed to be working well –
Retained Conditions #5, #8 and #9

History of Wisconsin’s Unemployment Insurance 
Worker Classification Test

• The committee recommended improving the test by specifying direction
and control as a separate, stand-alone condition essential for
determining whether an individual is an employee.

• The committee's recommendation did not limit the range of factors that
could be considered but clearly indicates five essential factors that
should be the focus when determining whether an individual performs
services free from direction and control.

• The committee recommended that, in addition to being free from
direction or control, a worker must satisfy six of nine conditions to be
considered an independent contractor.

History of Wisconsin’s Unemployment Insurance 
Worker Classification Test



Wis. Stat. § 108.02(12)(a) – “‘Employee’ means any individual who is or 
has been performing services for pay for an employing unit, whether or 
not the individual is paid directly by the employing unit…” unless an 
exception applies. 

The exceptions include: 

• Independent contractors for general private employers; 
• Independent contractors for government units, nonprofit 

organizations, loggers, or truckers; 
• A sole proprietor; and, 

• A partner in a partnership

UI Definition of Employee – Current Law
(For-Profit Businesses)

Two-Part Independent Contractor Test
(For-Profit Businesses)

The exception to the definition of “employee” for general private 
employers: 

Wis. Stat. § 108.02(12)(bm) – “An individual performing services for an 
employing unit other than a government unit or nonprofit organization in 
a capacity other than a logger or trucker, if the employing unit satisfies the 
department that the individual meets the conditions specified in subs. 1 
and 2 by contract and in fact” 

• Two areas to be assessed:

1. Free from Direction and Control, and

2. Independently Established Business



Part 1: Free from Direction and Control:
(Five Factors to Assess)

1. Comply with instructions concerning how to perform the 
services

2. Receives training from the employing unit with respect to 
the services performed

3. Personally performs the services
4. Services are required to be  performed at times or in a 

particular order or sequence established the employing 
unit

5. Required to make oral or written reports to the employing 
unit on a regular basis

1. Advertises or otherwise affirmatively holds out as being in 
business

2. Maintains own office or performs most of the services in a 
facility or location chosen by the individual or uses own 
equipment or materials in performing the services

3. Operates under multiple contracts with one or more 
employing unit to perform specific services

4. Incurs the main expenses related to the services 
performed under contract

Part 2: Independently Established Business
(6 of 9 Conditions Must Be Met)



5. Obligated to redo unsatisfactory work for no additional 
compensation or is subject to a monetary penalty for 
unsatisfactory work

6. Services performed do not directly relate to the 
employing unit retaining the services

7. May realize a profit or suffer a loss under contracts to 
perform such services

8. Recurring business liabilities or obligations
9. Not economically dependent upon a particular unit with 

respect to the services being performed

Part 2: Independently Established Business 
(6 of 9 Conditions Must Be Met)

• To be considered as an independent contractor, the worker 
must meet both parts of the two part test

• If the worker meets one part but not the other, the worker 
is an employee

Summary – Current Law
(For-Profit Businesses)



In addition to general private employers, Wisconsin UI law has tests for 
determining independent contractors status for the following categories of 
employer: 

• Nonprofit employers - services performed for an organization that is described 
in § 501(c)(3) and exempt from federal income tax under § 501(a) of the Internal 
Revenue Code

• State and local government employers - service performed for a unit of state or 
local government

• Trucking employers - services performed as a truck driver for a licensed motor 
carrier that leases a vehicle from the contract operator

• Logging employers - services performed as a piece cutter or skidding operator 
for a forest products manufacturer or logging contractor

• Indian tribal government employers - services performed for an Indian tribe 
that is federally recognized under 25 USC § 450B(e) – utilize the test found 
under Wis. Stat. § 108.02(12)(bm). 

Unemployment Insurance Worker Classification
Tests  

Independent Contractor Test
(Nonprofit Employers & Government Units)

The exception to the definition of “employee” for nonprofit employers and 
state and local government units: 

Wis. Stat. § 108.02(12)(c) – “An individual performing services for a 
government unit or nonprofit organization, or for any other employing 
unit in a capacity as a logger or trucker if the employing unit satisfies the 
department…”

1. Freedom from Direction and Control, and

2. Independently Established Business (5 Keeler Factors) 

• These five interrelated factors are described in Keeler v. LIRC, 154 
Wis. 2d 626 (Ct. of App. 1990). 



• The purpose of this part of the test is to determine if the worker is operating an 
independent business separate from that of the employer.

• In determining whether the services of the worker were performed as an 
independently established trade or business in which the individual was 
customarily engaged, five interrelated factors must be examined. These five 
interrelated factors are described in Keeler v. LIRC, 154 Wis. 2d 626 (Ct. of App. 
1990).

• The five factors should be applied in a manner consistent with the purpose of 
the unemployment compensation statute: -- "to effect unemployment 
compensation coverage for workers who are economically dependent on others 
in respect to their wage-earning status." Larson v. LIRC, 184 Wis.2d 378, 391 (Ct. 
App. 1994).

Independent Business - Five 'Keeler' Factors

• Factor One: Integration – The services performed directly relate to the 
activities conducted by the company retaining those services

• Factor Two: Advertising or holding out – The individual must make the 
public aware that he/she is engaged in a business endeavor

• Factor Three: Entrepreneurial risk – The individual assumed the 
financial risk of the business undertaking

• Factor Four: Economic dependence - The individual is independent of 
the alleged employer, performs services and then moves on to perform 
similar services for another

• Factor Five: Proprietary interest – The individual owns tools, 
equipment, or machinery necessary to perform the services, and has 
the ability to sell or give away parts of the business enterprise

Independent Business – Five 'Keeler' Factors (continued)



The exception to the definition of “employee” for truckers: 

• The two-part test is found in Wis. Stat. §§ 108.02 (12)(c)1 and 108.02 
(12)(c)2. 

1. Freedom from Direction and Control, and

2. Independently Established Business

• Each of the two parts of the test is interpreted in detail in Wis. Admin. 
Code DWD ch. 105

• If the employer's and driver's circumstances do not fit the definitions of 
"carrier" and "contract operator" under Wis. Admin. Code DWD §
100.02, then the test for general private employers under Wis. Stat. §
108.02(12)(bm) should be applied

Independent Contractor Test
Truckers (Motor Carriers and Contract Operators)

The exception to the definition of “employee” for piece cutter or a 
skidding operator (both occupations known generically as "loggers"): 

• The two-part test is found in Wis. Stat. §§ 108.02 (12)(c)1 and 108.02 
(12)(c)2. 

1. Freedom from Direction and Control, and

2. Independently Established Business

• Each of the two parts of the test is interpreted in detail in Wis. Admin. 
Code DWD ch. 107 (Employment Relationships in the Logging Industry).

• If the employer's and logger’s circumstances do not fit the definitions of 
"piece cutter" and "skidding operator“ under Wis. Admin. Code DWD §
100.02, then the test for general private employers under Wis. Stat. §
108.02(12)(bm) should be applied

Independent Contractor Test 
Loggers (Piece Cutter or a Skidding Operator)



Questions?

Janell Knutson

Director, Bureau of Legal Affairs

(608) 266-1639

Janell.Knutson@dwd.Wisconsin.gov

http://dwd.Wisconsin.gov

Michael Myszewski

Section Chief, Worker Classification

(608) 261-5835

Michael.myszewski@dwd.Wisconsin.gov

http://dwd.Wisconsin.gov



Worker Misclassification Task 
Force: W C  S tatutes & C ase L aw 

J I M  O ’ M A L L E Y
D I R E C T O R ,  B U R E A U  O F  L E G A L  S E R V I C E S

J O E  M O R E T H
D I R E C T O R ,  B U R E A U  O F  I N S U R A N C E  

P R O G R A M S

E MPL OY E E S  & IN DE PE N DE N T  C ON T R AC T OR S

General definition of employee is included in s. 102.07 (4) 
(a), Wis. Stats. 

“Every person in the service of another under any contract of 
hire, express or implied, all helpers and assistants of employees, 
whether paid by the employer or , if employed with the 
knowledge , actual or constructive, of the employer, including 
minors, who shall have the same power of contracting as adult 
employees, but does not include the following:
1.   Domestic servants.
2.   Any person whose employment is not in the trade, business, 
profession or occupation of the employer, unless as to any of 
said classes, the employer has elected to include them.”

Employees & Independent Contractors



• Domestic servants and people whose employment is not in the 
course of the trade, business, profession or occupation of the 
employer are not covered by the ch. 102,  Wis. Stats., unless 
the employer voluntarily elects to cover them.

• Partners, members of limited liability companies and sole 
proprietors are not covered under ch. 102, Wis. Stats., unless 
they voluntarily elect to cover themselves. 

• Worker’s compensation coverage is elected by an employer 
obtaining an endorsement on a current worker’s 
compensation insurance policy or obtaining a new policy. 

Employees & Independent Contractors

• Every independent contactor is, for purpose of ch. 102, 
Wis. Stats., an employee of any employer under ch. 102, 
Wis. Stats., for whom he or she is performing services in the 
course of the trade, business, profession or occupation of such 
employer at the time of injury unless the independent 
contractor meets all nine (9) conditions in s. 102.07 (8) (b), 
Wis. Stats. 

• The nine (9) element test in s. 102.07 (8) (b), Wis. Stats., has 
been in effect since January 1, 1990. The nine (9) element 
test was developed by a Study Commission created by the 
Worker’s Compensation Advisory Council.

• To be an independent contractor and not an employee 
under ch. 102, Wis. Stats., an individual must meet and 
maintain all nine (9) of the elements in s. 102.07 (8) (b), 
Wis. Stats.

Employees & Independent Contractors



s. 102.07 (8) (b) 1, Wis. Stats: “Maintains a separate business 
with his or her own office, equipment, materials and other 
facilities.” 

• The separate business requirement is a common factor for the 
determination of independent contractors. This satisfies the 
requirement the individual is not dependent on others to do 
his or her work. 

• This condition is evidence the individual has the facilities 
necessary to do the job and is providing more than just labor. 
This condition is designed to determine whether the individual 
makes a significant investment in or incurs a significant 
obligation related to facilities (equipment or premises), tools or 
materials used in performing services for others and which are 
not typically furnished by an employer.

Nine-Part Test: Condition #1

s. 102.07 (8) (b) 2, Wis. Stats: “Holds or has applied for a 
federal employer identification number with the federal 
internal revenue service or has filed business or self-
employment tax returns with the federal internal revenue 
service based on the work or service in the previous year.”

• True independent contractors are in business and should 
represent this to the federal government.

• They should have a FEIN, have applied for a FEIN or filed 
business or self-employment tax returns. 

• This is a good test of the individual’s intention or decision to 
be independent.  

Nine-Part Test: Condition #2



s. 102.07 (8) (b) 3, Wis. Stats: “Operates under contracts to 
perform specific services or work for specific amounts of 
money and under which the independent contractor 
controls the means of performing the services or work.”

• This condition adopts the traditional right of direction and 
control test and clarifies there can be no direction and control 
over the means by which the work is to be accomplished.

• The good business practice and certainty afforded by the use 
of contracts is emphasized.

• The means by which the work is completed contributes to the 
competitive nature of bidding for projects and may cause the 
work to be profitable or nonprofitable. 

Nine-Part Test: Condition #3

s. 102.07 (8) (b) 4, Wis. Stats: “Incurs the main expenses 
related to the service or work that he or she performs 
under contract.”

• The key point in this subdivision is the requirement the 
independent contractor has the principle burden for expenses 
incurred in connection with the work. This reflects the variable 
of profitability and to the autonomy and self-reliance of the 
independent contractor.

• Independent contractors do not perform work the employer 
assigns with the expectation of pay raises. The details of the 
activity and the compensation are agreed to in advance.

Nine-Part Test: Condition #4



s. 102.07 (8) (b) 5, Wis. Stats: “Is 
responsible for the satisfactory 
completion of work or services 
that he or she contracts to 
perform and is liable for the 
failure to complete the work or 
service.”

• The obligation of an 
independent contractor is 
contractual with potential 
sanctions if the work is not 
completed. 

Nine-Part Test: Condition #5

This Photo by Unknown Author is licensed under CC BY-NC-ND

s. 102.07 (8) (b) 6,Wis. Stats:  “Receives compensation for 
work or service performed under a contract on a 
commission or per job or competitive bid basis and not on 
any other basis.”

• This subdivision is intended to show that payment is made on 
factors related to the work performed and not solely on the 
basis of hours or time expended. It removes the certainty of 
profitability or outcome for independent contractors. 

• Method of payment should be based on the amount of work 
completed rather than on a simple time factor.

Nine-Part Test: Condition #6



s. 102.07 (8) (b) 7, Wis. Stats: “May realize a profit or 
suffer a loss under contracts to perform work or 
services.”

Nine - Part T est: C ondition # 7

• This subdivision 
covers a major 
distinction of an 
individual being 
in business 
rather than 
being an 
employee. 

s. 102. 07 (8) (b) 8, Wis. Stats: “Has continuing or recurring 
business liabilities or obligations.”

Nine - Part T est: C ondition # 8

• Business receipts and 
expenditures separate legitimate 
independent contractors from 
employees.  

• True independent contractors 
have continuing or recurring 
business liabilities and 
obligations. The liabilities and 
obligations occur in a steady 
succession, time after time. 



Nine - Part T est: C ondition # 9

• s. 102.07 (8) (b) 9, Wis. Stats: “The success or failure of the 
independent contractor’s business depends on the 
relationship of business receipts to expenditures.”

• An independent contractor will need to make a profit from the 
work or services performed to remain in business. 

• Business receipts and expenditures separate independent 
contractors from workers who simply furnish services for a wage 
or fixed payment with no risk of loss, and whose only investment 
is the time it takes to do the work.

s. 102.17 (8) (c), Wis. Stats: “The division may not admit 
into evidence any state or federal law, regulation, or 
document granting operating authority , or license when 
determining whether an independent contractor meets 
the conditions specified in par. (b) 1. or 3.”

• Government requirements mandating certain elements of 
control such as safety and recordkeeping are not fair 
determinants of whether an employer actually has the 
right of direction and control over an independent 
contractor.

Employees & Independent Contractors



• There has been very little 
litigation on the issue of 
whether workers are 
employees or independent 
contractors for purposes of 
worker’s compensation since 
s. 102.07 (8) (b), Wis. Stats., 
went into effect on January 1, 
1990.

Employees & Independent Contractors: Case Law

• We are aware of three (3) published opinions from 
appellate courts on the issue of whether a worker was 
an independent contractor or employee under s. 102.07 
(8) (b), Wis. Stats.

Jarrett v. LIRC, 233 Wis. 2d 174 (Wis. Ct. App. 2000)

Employees & Independent Contractors: Case Law

• A trucker was found to be an 
independent contactor since all 
nine requirements under s. 102.07 
(8) (b), Wis. Stats., were satisfied. 

• The Wisconsin Court of Appeals 
held that s. 102.07 (8) (b), Wis. 
Stats., supplants the common law 
and provides the sole test for 
determining whether a worker is 
an independent contractor for 
purposes of ch. 102, Wis. Stats. 



Acuity Ins. Co. v. Olivas, 298 Wis. 2d 640 (2007)

• The Wisconsin Supreme Court held workers were 
employees and not independent contractors because they 
did not satisfy each of the nine (9) requirements under s. 
102.07 (8) (b), Wis. Stats. 

• The workers incurred no risk of suffering a loss on the job 
because they supplied only their labor and simple tools and 
the success or failure of the worker’s business did not 
depend on the relationship between business receipts and 
expenditures.

Employees & Independent Contractors: Case Law

Lloyd Frank Logging v. Healy, 306 Wis. 2d 385 (Ct. App. 2007)

• An individual hired by the employer to cut trees, who purchased 
a worker’s compensation insurance policy for his sole 
proprietorship, who did not have any employees, was an 
employee of the employer for worker’s compensation purposes. 

Employees & Independent Contractors: Case Law



• Individual owned a truck and hauled cargo for other motor 
transport companies.

• Trucker had a FEIN and filed a Schedule C for several years.
• He was paid only for freight hauling assignments he accepted 

and he could refuse assignments. 
• Trucker paid for all costs of maintaining the truck including 

license fees, registration and repairs.
• He chose his own route for each hauling assignment he 

accepted.

Employees & Independent Contractors:  Case Study

Nikola Petrovic v. Labor and Industry Review Commission
345 Wis. 2d 847 (Ct. App. 2012 ) (Unpublished)

• Trucker received 90% of gross receipts for each load that was 
delivered.

• Trucker was responsible for the expenses, including fuel and 
tolls, associated with hauling each load of cargo. 

• He reported a profit and deducted business expenses including 
insurance. 

• All records necessary for the business were kept at his home or 
in the truck.

• He spent a period of time driving for another trucking company.
• Bottom Line: WC Appeals Court affirmed lower court’s ruling 

(which affirmed LIRC’s ruling siding with ALJ decision: 
Trucker was an independent contractor, not an employee, 
for WC purposes.  

Nikola Petrovic v. LIRC Case Study (cont’d.)



Questions?

Steven Peters

Administrator
608-266-6841

Stevem.peters@dwd.Wisconsin.gov
http://dwd.Wisconsin.gov
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Independent Contractor Definition under s. 102.07 (8), Wis. Stats. 
 
 
 
 

Under section 102.07 (8)1 of the Wisconsin Statutes, a person is required to meet a nine-part test before he or she is 
considered an independent contractor rather than an employee.  A person is not an independent contractor for worker’s 
compensation purposes just because the person says they are, or because the contractor over them says so, or because they 
both say so, or even if other regulators (including the federal government and other state agencies) say so.  The nine-part 
statutory test set forth under s. 102.07 (8) of the Act, must be met before a person working under another person is 
considered not to be an employee.  To be considered an independent contractor and not an employee, an individual must 
meet and maintain all nine of the following requirements: 
 
1. Maintain a separate business. 
2. Obtain a Federal Employer Identification number from the Federal Internal Revenue Service (IRS) or have filed business or 
 self-employment income tax returns with the IRS based on the work or service in the previous year. (See note below.) 
3. Operate under specific contracts. 
4. Be responsible for operating expenses under the contracts. 
5. Be responsible for satisfactory performance of the work under the contracts. 
6. Be paid per contract, per job, by commission or by competitive bid. 
7. Be subject to profit or loss in performing the work under the contracts. 
8. Have recurring business liabilities and obligations. 
9. Be in a position to succeed or fail if business expense exceeds income. 
Note:  When requesting a Federal Employer Identification Number (FEIN) from the IRS, you must inform the IRS that you are 
required by Wisconsin Worker’s Compensation law to obtain a FEIN.  A social security number cannot be substituted for a 
FEIN and does not meet the legal burden of s. 102.07 (8). 
                                                      
1 Except as provided in pars. (b) and (bm), every independent contractor is, for the purpose of this chapter, an employee of any employer under 
this chapter for whom he or she is performing service in the course of the trade, business, profession or occupation of such employer at the time 
of the injury.  
(b) An independent contractor is not an employee of an employer for whom the independent contractor performs work or services if the 
independent contractor meets all of the following conditions:  
1. Maintains a separate business with his or her own office, equipment, materials and other facilities.  
2.  Holds or has applied for a federal employer identification number with the federal internal revenue service or has filed business or  
 self-employment income tax returns with the federal internal revenue service based on that work or service in the previous year.  
3.  Operates under contracts to perform specific services or work for specific amounts of money and under which the  independent contractor 
 controls the means of performing the services or work.  
4.  Incurs the main expenses related to the service or work that he or she performs under contract.  
5.  Is responsible for the satisfactory completion of work or services that he or she contracts to perform and is liable for a failure to complete the 
 work or service.  
6.  Receives compensation for work or service performed under a contract on a commission or per job or competitive bid basis and not on any 
 other basis.  
7.  May realize a profit or suffer a loss under contracts to perform work or service.  
8.  Has continuing or recurring business liabilities or obligations.  
9.  The success or failure of the independent contractor's business depends on the relationship of business receipts to expenditures.  
(bm) A real estate broker or salesperson who is excluded under s. 452.38 is not an employee of a firm, as defined in s. 452.01 (4w), for whom the 
real estate broker or salesperson performs services unless the firm elects under s. 102.078 to name the real estate broker or salesperson as its 
employee.  
(c) The division may not admit in evidence any state or federal law, regulation, or document granting operating authority, or license when 
determining whether an independent contractor meets the conditions specified in par. (b) 1. or 3.  
 
 
DWD is an equal opportunity employer and service provider.  If you have a disability and need assistance with this information, please dial 7-1-1 
for Wisconsin Relay Service.  Please contact the Worker's Compensation Division at (608) 266-1340 to request information in an alternate format, 
including translated to another language. 
 

 



Worker Misclassification
E Q U A L  R I G H T S  D I V I S I O N

J i m  C h i o l i n o ,  D i r e c t o r
B u r e a u  o f  H e a r i n g s  a n d  

M e d i a t i o n

Labor Standards (Wage & Hour) Cases
W isconsin’s labor standards laws inc lude several definitions of 
“employee.”

Wis. Stat. §103.001(5) defines an employee as any person who 
may be required or directed by any employer in consideration 
of direct or indirect gain or profit, to engage in any 
employment, or to go or work or be at any time in any place of 
employment.

Wis. Stat. §104.01(2)(a) of the W isconsin minimum wage law 
defines an employee as every individual who is  in receipt of or 
is  entitled to any compensation for labor performed for any 
employer (some specific  exc lusions are indicated in the 
statute).

“E mployee” Defined



Wis. Stat. §109.01(1r) of the W isconsin wage payment act 
defines an employee as any person employed by an employer, 
except that "employee" does not inc lude an officer or director 
of a corporation, a member or manager of a limited liability 
company, a partner of a partnership or a joint venture, the 
owner of a sole proprietorship, an independent contractor, or a 
person employed in a managerial, executive, or commissioned 
sales capacity or in a capacity in which the person is  privy to 
confidential matters involving the employer- employee 
relationship.

“E mployee” Defined

Independent contractor, though mentioned in the wage payment 
law, is  not defined.  E R D looks to the common law “E conomic  
R ealities” test.

This  is  a  s ix  part  test  using many factors s imilar  to those 
examined under other laws. A determination must be 
based on all of the relevant c ircumstances.

1. T he degree of control exerc ised by the purported employer

2. T he worker’s opportunity for profit or loss based upon his/ her 
managerial skill

3. T he worker’s investment in equipment or employment of helpers

4. T he degree of special skill required

5. T he degree of permanence of the relationship

6. W hether the services constitute an integral part of the business

L abor S tandards L aws



The Division also looks to the US Department of Labor, Wage & 
Hour Division (W HD) for guidance in this  area since minimum 
wage and overtime requirements under W isconsin law and the 
Fair L abor S tandards Act (FL S A) are s imilar.

WHD Fact Sheet 13 spells  out the federal  test ,  which is  a 
form of the “E conomic  R ealities” test.  Among the factors 
courts have considered significant:

L abor S tandards L aws

1. “Integral Part”
2. Permanency of the 

relationship
3. Investment in fac ilities  

& equipment
4. N ature & degree of 

control
5. Opportunity for profit 

or loss

6. Amount of initiative, 
judgment, or foresight 
in open market 
competition required

7. Degree of 
independent business 
organization & 
operation

Painter
19- year- old woman finds work as a painter

Purported employer states she was “breaking away” from her 
father’s construction company and forming her own painting 
business.

Worker states she was hired as an employee to paint (employer 
was a leasing consultant and had properties that needed painting).

Purported employer paid her on a per- job basis  and employed 
her as needed.  S he was instructed where to report and given 
supplies.

Company al leged she “bid” on projects , but had no proof of that.

ERD found her to be an employee.

L abor S tandards E xamples



Trucking Industry 
A trucking firm put out job solicitations in may areas where 
individuals  apply for work, including Indeed.com.

When worker was hired, was given a contract to sign and asked to 
s ign up to form a L imited L iability C ompany registered with the 
S tate of W isconsin.  

Worker didn ’t want to do this , but went to work anyway. He hadn’t 
s igned anything.

Contract contained a duties clause saying he “will provide truck 
driving as required by C ompany.”
Trucking firm wouldn ’t pay him until he signed the paperwork.  He 
refused and filed a c laim with the E qual R ights Divis ion.

L abor S tandards E xamples

Civil Rights Cases
T he statutory definition of "employee" states that an "employee" 

does not inc lude any individual employed by his  or her parents, 
spouse, or child. W is. S tat. §111.32(5).

The definition of “employer” is  fairly broad, covering the state and 
local governments and “any other person engaging in any activity, 
enterprise or business employing at least one individual.” It 
exc ludes social or fraternal c lubs under ch. 188, with respect to 
jobs for which the c lub seeks to employ or employs a member, if 
the job is  advertised only within the membership.  W is. S tat. 
§111.32(6).

Because these definit ions are so broad, case law fleshes this 
out.

“E mployee” Defined



The ERD uses a hybrid common law “right of control” /  
“economic  realities” test adopted by federal courts .   Spirides v. 
Reinhardt , 613 F.2d 826 (D.C. Cir. 1979).  Adopted by Wisconsin 
courts in Moore v. LIRC, 175 Wis.2d 561, 569 (Ct. App. 1993)

Right to control the means and manner of the worker ’s 
performance is the most important factor.
There are eleven additional factors that the court must consider.  

Civil Rights Laws

1. Direction
2. Skill
3. Equipment
4. Time worked
5. Payments
6. Termination
7. Annual Leave

8. “Integral Part ”
9. Retirement
10. SSA Taxes
11. Intentions

Economic Realities Test

Spirides v Reinhardt , 613 F.2d 826 (D.C. Cir. 1979)

• Despina Spirides was a foreign language broadcaster for 
Voice of America ’s Greek Service from 1968 to 1974. She 
worked pursuant to a “Purchase Order Vendor ” contract 
and was treated as independent. Her contract was 
renewed each year. 

• In 1974, the Greek Service decided not to renew Spirides ’
contract since it had hired two female foreign nationals as 
employees.

• Spirides felt this was sex discrimination and filed a 
complaint with EEO office of the agency. 

• The agency dismissed without investigation 

Civil Rights Case Law



Spirides

• Spirides appealed to the Appeals Review Board of the Civil 
Service Commission, which found the agency had failed to 
investigate & therefore violated civil service rules; 
remanded to the agency.

• EEO Office at the agency again found no evidence of sex 
discrimination. She appealed to a hearing before a 
complaints examiner.  That examiner found discrimination, 
but the agency refused to follow the remedy, asserting that 
Spirides was an independent contractor. A second appeal 
to the Appeals Review Board affirmed the dismissal.

• She filed an appeal in the District Court. The District Court 
agreed that Spirides was an independent contractor. 

Civil Rights Case Law

Spirides

• She appealed to the Court of Appeals.
• The agency argued that Spirides was not an employee 

because she was not “appointed to the civil service. ”
• The Court disagreed, first noting that as a remedial statute 

Title VII of the Civil Rights Act of 1964 should be liberally 
construed. 

• The Court then enumerated the “economic realities ” test…
essentially saying that although Spirides was not a civil 
service employee by way of appointment, she was treated 
like one, based upon the record.  This relied significantly on 
the application of the common law of agency.

• The rright to control the means and manner of 
performance of work is  key. 

C ivil R ights C ase L aw



Spirides

• Spirides was provided an office by the agency.
• She worked there for five years. 
• The agency provided all the materials for her work. 
• She worked for the same supervisor who gave her 

instructions about voice inflection, reading tempo, and 
inflection.

• There were gaps in the fact -finding, so the matter was 
remanded for further proceedings.

Civil Rights Case Law

Sneed v. Milwaukee Board of School Directors , ERD Case No. 
CR200201543 (June 17, 2003).  

• Lois Sneed entered into a professional services contract 
with the Milwaukee Board of School Directors to provide 
services as a hearing interpreter for deaf and hearing 
impaired students. She was terminated from her position. 
Sneed appealed her termination, claiming that she was an 
employee and not a contractor. In her petition for review to 
the Labor and Industry Review Commission (LIRC), Sneed 
cited an IRS ruling in which the IRS set forth several factors it 
uses to determine if a worker is an independent contractor.

• The LIRC rejected these arguments stating that Wisconsin 
adopted the Spirides test for determining whether an 
individual is an employee under the Wisconsin Fair 
Employment Act.

Civil Rights Examples 



• Ingram v. Bridgeman Machine Tooling and Packaging, Inc. , ERD 
Case No. CR200301821 (June 27, 2005).  

• Gary Ingram was hired as a placement, recruitment, and 
retention specialist by Bridgeman Machine Tooling. Ingram 
filed a complaint alleging that he was fired in retaliation for 
filing a complaint about minimum wage problems. 

• The deciding issue in this case was whether Ingram provided 
his services as an employee or independent contractor. The 
LIRC stated that Ingram, as the plaintiff, had the burden of 
proof as to whether he was an employee or an independent 
contractor. 

• The LIRC then found that Ingram failed to prove the existence 
of an employment relationship and dismissed.

Civil Rights Examples

Questions?
Jim Chiolino

Director, Bureau of Hearings & Mediation
608.266.3345

Email jim.chiolino@dwd.wi.gov
http://dwd.Wisconsin.gov



  
 

 
    
 
 
 
 
 
 

 

JOINT ENFORCEMENT TASK FORCE ON MISCLASSIFICATION AND PAYROLL FRAUD  
 

AGENDA 
 

Wednesday, October 23, 2019 
10:00 am- 2:00pm 

201 W. Washington Ave., Room 121 
Madison, WI 53703 

 
Enforcement and Investigation Issues 

 
 Welcome        

 10:00 Welcome 
 
 10:05-10:35 Worker's Compensation – Enforcement and investigation process  
 
 10:35-11:00 Workers Compensation Ratings Bureau and the Workers Compensation Classification 
   System 
 11:00-11:45     Unemployment Insurance – Enforcement and Investigation process 
  
 11:45-12:30  Lunch/break/networking 
  
 12:30-1:00 United States Department of Labor – Wage and Hour Division 
  
 1:00-1:15 Worker Exploitation – Minnesota Prosecution 
  
 1:15-1:45 UMOS       
  
 1:45-2:00 Wrap up – Discussion about next steps 
  
 
 Adjournment 
 
*For press inquiries including interview requests, please contact the DWD Communications Office: 
 
Media Line – 608-266-2722 or E-Mail – DWDSOCommunicationsOffice@dwd.wisconsin.gov  

 

Department of Workforce Development 
Secretary’s Office 
201 E. Washington Avenue 
P.O. Box 7946 
Madison, WI 53707 
Telephone: (608) 266-3131 
Fax:  (608) 266-1784 
Email:  sec@dwd.wisconsin.gov 

 
 

 

UCD-7352-E (R. 05/2013) http://unemployment.wisconsin.gov 

Tony Evers, Governor 
Caleb Frostman, Secretary 

 

mailto:DWDSOCommunicationsOffice@dwd.wisconsin.gov
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Worker Misclassification Task 
Force: W C  E nforcement 
L A U R I E  C O N L E Y
S E C T I O N  C H I E F

U N I N S U R E D  E M P L O Y E R S  F U N D

A A R O N  G A L A R O W I C Z
C O L L E C T I O N S  S P E C I A L I S T

U N I N S U R E D  E M P L O Y E R S  F U N D

WORKER’S 
COMPENSATION 

DIVISION 
ENFORCEMENT

Educate 

Investigate

Collaborate & 
Share Data

9-Point 
Test

Collect

WC Enforcement



• WC Division Validates Proof of WC Insurance

WC Education & Prevention 
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• WC Enforcement: Upward Trend New Employer Premium Payments 

New Employers ’ Insurance Premiums
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• Raise employer awareness of requirements of WC Act

• Employers are notified prior to expiration of policy

• 60 days prior to cancellation

• 10 days prior to cancellation

• 30 days after cancellation 

• Average number of notices sent per year: 100,000

• Investigation is opened if no response or if employer’s 
response requires further verification

• Example in packet

WC Education: Cancellation Notices

• WC Historical Cancellation Activity

Employer Cancellation Notices
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UEF Cancellation Alerts and Crossmatches

Crossmatches that Triggered a Followup Cancellation Alerts



• Multiple Databases Reviewed for Compliance

• Unemployment Insurance (UI) database Does entity have employees?

• Wisconsin Compensation Rating Bureau (WCRB) database Do they have 
WC insurance coverage? Is there a lapse in coverage? Did the officers opt out of 
coverage?

• Department of Financial Institutions (DFI) corporate records What is the 
business status? Who are the officers?

• WC Investigation System Programmed for Automated Cross-
Matches

• Referrals from public, other agencies

• Investigations initiated via letters to businesses

WC Enforcement Methods & Tools

• Staff: 7 Investigators

• 22,000 investigations/yr

• 20,000 phone calls/yr (approx.)

• Issue about 200 penalties/mo

• Avg. penalty = $2,567 ($750 min.)

• Assess $5.5 million/yr

WC Investigation Team: By the Numbers

From upper left: 
Jeff Breunig, 
Norman 
Eberhardt, 
Victoria 
Swenson, 
Davidian Rumph, 
Denise Madigan-
Doucette, Kathi 
Ashmore, 
Rhonda 
SearVogel



WC Investigators Issue 1,000s of Letters/Year
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• Most are resolved through discussion with WC 
Investigators explaining 9-Pt Test 

• Of those continuing to maintain they have 
Independent Contractors, WC Investigators 
send the E50 form requesting documentation 
for further review 

• Many of these are not returned by the 
employer.  With no response, the workers are 
determined to be employees

• Upon receipt of details from the employer, the 
E51 is sent to each purported Independent 
Contractor  

WC Independent Contractor Inquiries



• 619 Independent Contractor 
(IC) investigation inquiries to 
employers since 2009 (E50) 
explaining the 9-Point Test and 
requesting IC names and 
details 

• 210 Independent Contractor 
inquiries to the purported 
independent Contractors 
during this period (E51) 

• Also use UI audit information 
and results to assist with 
determinations

WC Independent Contractor Inquiries

WC Investigations: Continued Non - C ompliance

• Use of progressive enforcement
• Series of letters to include information, 

instructions, and consequences of non-compliance
• Up to and including closure of business (infrequent)
• Often the letters and phone calls encourage them 

to comply



WC Investigations: Non - C ompliance

• Due 30 days after it is 
assessed

• Begin to accrue statutory 
interest of 1% per month 
after 1 month

• Issue account past due 
notice

After the Assessment…

WC Investigates & Issues Penalties 
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WC Enforcement: Collection Efforts

• Staff of 3 Collection Specialists

• UEF System tracks liability through the collection process

• If payments are not received and a payment plan is not in place, 
accounts are eligible for legal action to secure and collect the debt 
from the employer and responsible parties

• Collection tools 

• Filing a judgment establishing a lien on real property

• Wage garnishment

• Bank levy

• Intercept of State tax refund, lottery winnings, state contracts

• Collections average approximately $400,000 per month

• Proceeds pay claims against illegally uninsured employers

Questions?

Steven Peters

Administrator
608-266-6841

Stevem.peters@dwd.Wisconsin.gov
http://dwd.Wisconsin.gov



































































WCRB AND THE WORKERS 
COMPENSATION CLASSIFICATION 

SYSTEM

C L A S S IF ICAT IO N 
C O D E  D E TA I L S

• 532 total codes currently

• 5 industry groups

• Basis of premium = payroll

• Premium = Rate for class/$100 of payroll



WORKERS 
COMPENSATION 
CLASSIFICATION 
OVERSIGHT

• Inspections

• Notice to 
Carrier letters

• Policy and Unit 
Statistical Report 
review

INSPECTIONS



INSPECTION 
DETAILS

• External request 
vs. internal 
request

• Approximately 
600 conducted 
per year

• Communication 
of results

SCOPE OF INSPECTIONS

What it is What it is not

Interview A premium audit

Tour Determination of employee vs. 
independent contractor status

Determination of class codes



DISPUTE RESOLUTION 
PROCESS

1. Direct appeal to the WCRB

2. Hearing before the WCRB’s Rating Committee

3. Appeal to the Office of the Commissioner of Insurance

QUESTIONS?



Field Audit Section 
UNEMPLOYMENT INSURANCE

B e c k y  C r a i g
U I  F i e l d  A u d i t  S e c t i o n  C h i e f

B u r e a u  o f  T a x  a n d  A c c o u n t i n g

• Achieve a balanced tax program that will safeguard 
the integrity of the UI trust fund, ensure the tax 
provisions of the law are equitably enforced, and 
educate employers as to their rights and 
responsibilities under the law.

• Accomplished by administering a comprehensive 
auditing program that conducts routine periodic 
field audits and other special investigations of 
employers’ records to ensure proper reporting and 
compliance with UI law.

UI Field Audit Mission Statement



Three supervisors (Section Chief, Eastern Unit, and 
Western Unit)
One scheduler/clerical
Twenty-four auditors 

• Seven in Madison
• One in Wausau
• One in Wisconsin Rapids
• Three in Eau Claire
• Two in Mt. Pleasant/Racine 
• Six in Menomonee Falls
• Four in Appleton

Field Audit Staffing - 28

All auditors perform misclassification tests on 
each audit.  

Three auditors recently designated to work on 
the referrals from the Bureau of Legal Affairs 
(BOLA) Worker Classification Section, along 
with other audit assignments.

Misclassification Auditors



Verification Audits  (random, increase/decrease in 
payroll/other factors)
Request Audits

• Benefit Fraud
• Collection Investigation
• Replace estimates with actuals
• Independent Contractor (IC) Investigation
• Subjectivity
• Business Transfers
• Proper payroll reporting and exclusions

Types of Audits

• The Department of Labor (DOL) 
monitors states’ field audit programs.

• In January 2011, the DOL updated UI 
field audit performance measures to 
focus on misclassification.

Effective Audit Measure (EAM)



1. Percent of Contributory Employers Audited 
Annually (1% minimum).

2. Percent of Total Wage Change from Audit (2% 
minimum).

3. Percent of Total Wages Audited (1% minimum).

4. Average Number of Misclassified Workers 
Detected per Audit (1 minimum).

• Must pass all four AND have an extra two points in 
any of the categories for a minimum of 7 to pass.

Four Measures - EAM

1. Percent of Contributory Employers Audited – 1.8%

2. Percent of Total Wage Change from Audit – 5.1%

3. Percent of Total Wages Audited – 1.4%

4. Average Misclassified Workers per Audit – 3.5

• Wisconsin’s score in 2018:  11.8

Wisconsin’s 2018 Performance



Workers are presumed to be employees unless the IC 
criteria is met.

• Free from direction and control
• Meet at least 6 of 9 criteria to show  

independently established business
All workers should be reported:

• Casual labor
• Part-time employees
• Employees in training
• Employees receiving cash or in-kind wages

Employment

Some employment is excluded by statute:
• Sole proprietor and their spouse

• Minor children

• Parents of sole proprietor

• LLC members

• Certain classifications excluded by the 
Federal Unemployment Tax Act (FUTA)

Employment



• Employer records are examined to search for 
misclassified workers and hidden wages.

• Records related to contract labor (1099s and 
master vendor files)

• Cash disbursements
• Detailed general ledger
• Examination of miscellaneous reports and 

accounts such as the federal tax returns, 
financial statements, profit and loss statements, 
etc.

Audit Process - Misclassification

Any payments for services performed by an individual are 
investigated.

The employer has the burden of proof to show workers meet 
the IC criteria.

Auditors do the following in conjunction with the audit:
• Send out Worker Status Questionnaires (WSQs) to 

individuals who provided services to determine if the IC 
criteria are met

• Review bid documents
• Review  invoices 
• Review business cards
• Do internet searches for business information

Audit Process - Misclassification



• Number of audits performed – 2,459
• Request audits 283 
• Verification audits 2,176 

• Audits with changes 1,031 
• Large employer audits (LEA) 83

An LEA is over 100 employees or over $1M in taxable 
payroll for the calendar year preceding the first quarter 
being audited

• Calls – not included in federal stats       287 

2018 Statistics

Calendar year statistics reported to DOL are from 
audits only, calls are not included.

Misclassified workers found (TPS)
8,677

Gross payroll audited 
$1,857,245,776

Total taxable payroll audited $   679,594,418
Contributions underreported                $       1,380,928

Misclassified workers from calls 509

2018 Statistics



2013 to October 2019
• Audit assignments – 18,754

• Workers misclassified – 50,150 (includes BOLA 
referrals)

• Gross payroll audited – $13.7 billion

• Taxable payroll audited – $5.1 billion

• Contributions underreported – $13.3 million

Misclassified Worker Statistics

Construction – 8,322 workers found; 3,379 audit 
assignments

Categories with the greatest number of misclassified 
workers found during audits:  

• Residential remodelers – 1,578

• Residential drywallers – 1,227

• New single family general contractors – 813

• Commercial building construction – 398

• Nonresidential drywall contractors – 287

Misclassification by Industry (2013 to 0ct. 2019)



Administrative and Support Services – 4,488 
workers found; 1,330 audit assignments

Categories with the greatest number of misclassified 
workers found during audits:  

• Landscaping services – 1,752

• Janitorial services – 1,652

• Security guards and patrol services – 101

Misclassification by Industry (2013 to Oct. 2019)

Accommodation and Food Services – 4,213 
workers found; 2,291 audit assignments

Categories with the greatest number of misclassified 
workers found during audits:  

• Full-service restaurants – 2,066 

• Drinking places, alcoholic beverages – 837

Misclassification by Industry (2013 to Oct. 2019)



Retail Trade – 4,091 workers found; 1,268 audit 
assignments

Categories with the greatest number of misclassified 
workers found during audits:  

• Electronic shopping and mail-order houses –
1,548

• Direct selling establishments – 446

• Supermarkets – 390

• Shoe stores – 288

Misclassification by Industry (2013 to Oct. 2019)

Misclassification Effort Effectiveness

Closed audits – 2013 to October 2019

Nail salons audited based primarily from 
BOLA misclassification investigations:  216

• 202 audit assignments of nail salons since 
1/1/2016

Total Misclassified Workers Found:  2,029
Moving toward compliance



Misclassification Effort Effectiveness
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• The Department of Labor (DOL) governs and 
monitors the effectiveness of the UI Field Audit 
Section through the Effective Audit Measure.

• Proper classification of workers is a primary goal of 
the Wisconsin DWD and the DOL.

• Education of employers and enforcement of proper 
classification is essential.

Summary
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U.S. Department of Labor
Wage & Hour Division

JJenna Carte
Assistant District Director
Milwaukee Area Office

About WHD
• Laws administered by WHD cover 7.3 million Laws administered by WHD cover 7.3

businesses and 135 million workers
• Employees are entitled to the protections of laws Employees are entitled to the protections of laws 

enforced by WHD regardless of immigration status
• WHD has over 200 offices across the country
• More than half of all investigators are bilingual  

• Over 600 investigators speak another language other Over 600 inve
than English

•

g
46 languages spoken

•

g g p
461 investigators speak Spanish 



Laws Enforced by WHD
• Fair Labor Standards Act
• Family and Medical Leave Act
• Davis Bacon and Related Acts
• Service Contract Act
• Polygraph Protection Act
• Wage Garnishment 
• Temporary Worker Programs

Employee or Independent Contractor?

There is no single test for determining whether There is no single test for determining whether T
a worker is an employee (like most workers) or a worker is an employee (like most workers) o
an independent contractor under the FLSA. 

A worker is an employee if he or she is A worker is an employee if he or she is A
economically dependent on the employer, economically dependent on the employer, 
whereas a worker is an independent contractor whereas a worker is an independent contra
if he or she is in business for himself or if he or sh
herself.



Employee or Independent Contractor?

The e economic reality y of the worker’s relationship with Thee conomic realityec yyyyyyyy yyyyyyy f the worker s relationshipof
the employer determines whether the worker is the employer determines whether the worker is thee employer determe em mines whether the worker ismine
economically dependent on the employer (and economically dependent on the employer (and economically dependent on the employer (and
therefore, an employee) or is in business for himself or therefore, an employee) or is in business for himselftherefore an employee) or is in business for hims
herself (and therefore, an independent contractor).

Courts generally apply a number of of “economic Courts gen
realities”

nerally apply a number oof economicegen
” factors as guides when making the realitiesrealities actors as guides when making the actors as guides when mmaking themakifafa

determination, but the factors applied can vary and no determination, but the factors apdeterminnation but the factors apnati
one set of factors is exclusive.

Overarching Considerations

No single “economic realities” factor No single economic realities  factor g
determines whether a worker is an employee determines whether a worker isdetermines whether a worker is
or an independent contractor.

The e six factors s discussed in this presentation TheT e x factorssix s iscudi
are not exclusive. 

Courts may consider additional factorss that Courts may consider additional factorsC yyyyyyy sy
shed light on whether a worker is an shed light on whether a worker is an shed light on whether a worker is an
employee or an independent contractor.



“Economic Realities” Factors
We generally consider the following We generally consider the following 
factors when determining if a worker is an factors when determining if a worker i
employee or independent contractor

isker i
oror:

1.. The extent to which the work performed is an . The extent to which the work performed isT
integral part of the employer’s business; i

2.
integral part of the employer s business; i

. Whether the worker’s managerial skills affect . Whether the worker s managerial skills affW
his or her opportunity for profit and loss;h

3.
his or her opportunity for profit and loss;h

. The relative investments in facilities and . The relative investments in facilities and T
equipment by the worker and the employer; e

4.
equipment by the worker and thee

. The worker’s skill and initiative;4.. T
5.

The worker s skill and initiative;. T
. The permanency of the worker’s relationship . The permanency of tT

with the employer;w
6.

with the employer;w
. The nature and degree of control by the . The nature T

employer.

Misclassification

Studies suggest that 10 to 30 
percent of employers may 
misclassify their employees as 
independent contractors. 

Source: USDOL Prevailing Wage Seminars (2017)



DOL-WHD 
Investigation Process

•• Initial Conference/Tour Establishment
•• Fact Finding

Interviews
Records Review

•• Determination of Compliance
•• Final Conference
•• Remedies

WHD Fiscal Year 2018 Numbers
(All Acts)

19,534 – Complaints registered;
28,397 – Cases concluded;
$304,914,114 – Back wages 
collected;
265,027 – Employees receiving 
back wages 

Source: https://www.dol.gov/whd/data



DOL Misclassification Enforcement Activity

A painting and water-proofing company based in Sunrise, Florida was ordered to $86,530 in overtime back 
wages to 25 employees.  WHD investigators determined that the firm incorrectly classified the majority of its 
employees as independent contractors, paying them a straight-time rate for all hours worked, which resulted in 
overtime violations when the employees worked more than 40 hours in a workweek. (2019) 
https://www.dol.gov/newsroom/releases/whd/whd20190226

Investigations by the U.S. Department of Labor's Wage and Hour Division resulted in the recovery of 
$5,579,939 in back wages and benefits owed to 993 employees of nine subcontractors that provided 
power generator operation support for hurricane recovery efforts in Puerto Rico. Among other infractions, WHD 
investigators discovered violations that included to pay required wages to employees misclassified as independent 
contractors. (2018) https://www.dol.gov/newsroom/releases/sol/sol20190211

After an investigation by USDOL-WHD, the U.S. Court of Appeals for the Sixth Circuit in Cincinnati, Ohio, issued 
an opinion affirming the Department's assertion that a security and traffic control services provider based in 
Louisville, Kentucky violated the overtime and recordkeeping provisions of the FLSA.  WHD investigators 
determined that the employer incorrectly classified employees as independent contractors, leading to overtime 
violations when the employer failed to pay employees time-and-a-half for any hours they worked over 40 in a 
workweek. (2019) https://www.dol.gov/newsroom/releases/whd/whd20190305-1

** Source: DOL-WHD Press Releases on Misclassification
https://www.dol.gov/whd/media/press/whdprssToc.asp?topic=MIS#CurrentTopic
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DOL Misclassification Resources

• DDOL-WHD Misclassification Webpage
https://www.dol.gov/whd/workers/misclassification/

• DOL ‘Know Your Rights! – Misclassification (YouTube)
https://www.youtube.com/watch?v=BTUkKFYBdrU&feature=youtu.be

• DOL-WHD Press Releases on Misclassification
https://www.dol.gov/whd/media/press/whdprssToc.asp?topic=MIS#CurrentTopic

• E-laws – Independent Contractor
https://webapps.dol.gov/elaws/whd/flsa/docs/contractors.asp

• ‘Get the Facts – Misclassification Under the FLSA (Pamphlet)
https://www.dol.gov/whd/workers/Misclassification/misclassification-facts.pdf

• DOL Employment Relationship Fact Sheet #13
https://www.dol.gov/whd/regs/compliance/whdfs13.htm
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Additional DOL Resources

• Visit the WHD home page: www.dol.gov/whd
• Frequently Asked Questions (FAQs)
• Fact Sheets
• Opinion Letters
• 1-866-4US-WAGE (1-866-487-9243)
• Call or visit the nearest Wage and Hour Division Office: 

WHD Offices

























UMOS, LATINA RESOURCE CENTER

WWISCONSIN REGIONAL ANTI-HUMAN 
TRAFFICKING PROGRAMS

UMOS ANTI-HUMAN TRAFFICKING 
SERVICES

“LBS”LBS
Look Beneath the Surface

“OVC”OVC
Office of Victims of Crime

“TVAP”TVAP
Trafficking Victims Assistance ng Victims As

Program

“LAV”LAV
Legal Assistance for Victims istance fo

Grant

-Training and Education
-Public Awareness

-Screening and Identification
-Technical Assistance

Enhanced collaborative model. Emergency 
funds for victims 

of trafficking. Foreign born, domestic,
Adult, or child. 

Emergency funding for foreign
National victims of trafficking

Legal assistance in conjunction
With Lotus Legal Clinic, providing

Legal relief for victims of non-intimate
Sexual violence in the Eastern District

Of Wisconsin. 



THE WISCONSIN REGIONAL 

ANTITI-I-HUMAN TRAFFICKING PROGRAM

WHAT DO WE DO?
– Outreach
– Public Awareness
– Training
– Screening and Identification
– Technical Assistance
– Advocacy
– Collaboration

A

WISCONSIN VULNERABILITIES

EASILY ACCESSIBLE HIGHWAY SYSTEM

RICH AGRICULTURAL INDUSTRY

HOSPITALITY INDUSTRY AND TOURISM



WISCONSIN & LABOR TRAFFICKING

Anti-Human Trafficking awareness and initiatives are primarily focused on 
sexually exploited and sex trafficked youth-Domestic victims

Minimal awareness of sex and labor trafficking of foreign nationals

Minimal awareness of labor trafficking, identification, and assisting victims

VICTIMS CAN BE FOUND IN

Domestic Service Situations

( As Nannies Or Maids)

Factories

Canneries (Food Processing) 

Construction Sites

Hospitality

Farm/Migrant/Agricultural 

Work

Dairy Farms

Restaurants/Bars/Pubs

Panhandling

Resorts and Theme Parks

Water Parks 



Mariana Rodriguez-Program Manager

P: (414) 389-6508     E: Mariana.Rodriguez@umos.org

Joshua Beaton-Outreach Coordinator

P: (414) 389-6515    E: Joshua.Beaton@umos.org

Javier Acevedo-Outreach Specialist 

P: (414) 389-6512    E: Javier.Acevedo@umos.org

Darwin Borrely-Outreach Specialist

P: (920) 410-2969     E: Darwin.Borrely@umos.org

UMOS, LATINA RESOURCE CENTER
WISCONSIN REGIONAL ANTI-HUMAN TRAFFICKING PROGRAM



  
 

 
    
 
 
 
 
 
 

 
JOINT ENFORCEMENT TASK FORCE ON MISCLASSIFICATION AND PAYROLL FRAUD  

 
AGENDA 

 
Wednesday, November 20, 2019 

9:00 am – 12:00 pm 
  

Milwaukee Area Technical College – Oak Creek Campus 
 Lecture Hall A 

 6665 South Howell Avenue  
Oak Creek, WI 53154-1196  

(parking and entrance map attached) 
 

 
 Welcome        

 9:00   Welcome 
 
 9:05-10:10  Patricia Smith, Senior Counsel, National Employment Law Project  
 
 10:10-10:25  Break 
 
 10:25-11:25  Chris Williams, Co-Director, National Legal Advocacy Network (NLAN)  
  
 11:25 – 11:55 Timothy Cornelius, Attorney, Office of the Commission of Insurance 

Overview of OCI's role in administering Wisconsin’s workers compensation 
system 

 
 11:55-12:00  Wrap up – Next meeting (Next meeting will be December 18 in Madison) 
 
 Adjournment 
 
 
*For press inquiries including interview requests, please contact the DWD Communications Office: 
 
Media Line – 608-266-2722 or E-Mail – DWDSOCommunicationsOffice@dwd.wisconsin.gov  
 

Department of Workforce Development 
Secretary’s Office 
201 E. Washington Avenue 
P.O. Box 7946 
Madison, WI 53707 
Telephone: (608) 266-3131 
Fax:  (608) 266-1784 
Email:  sec@dwd.wisconsin.gov 
 
 

 

UCD-7352-E (R. 05/2013) http://unemployment.wisconsin.gov 

Tony Evers, Governor 
Caleb Frostman, Secretary 
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mailto:DWDSOCommunicationsOffice@dwd.wisconsin.gov


 

PRESENTATION 

 
Presentation of M. Patricia Smith Before the Wisconsin Joint Enforcement Task Force on 

Misclassification and Payroll Fraud 
 

November 20, 2019 
  
  
 
 
 
 
 
 
M. Patricia Smith 
Senior Counsel   
National Employment Law Project  
90 Broad St., Suite 1100  
New York, New York 10004  
psmith@nelp.org 
 
 
 
 
 
 



2 
 

Thank you for the opportunity to participate in this forum on misclassification of workers as 

independent contractors in Wisconsin. My name is M.  Patricia Smith and I am Senior Counsel at 

the National Employment Law Project (NELP). NELP is a national legal, research and policy 

organization that for nearly 50 years has focused on the ways in which various work structures – 

such as classifying workers as “independent contractors” –drive labor standards erosion, rising 

income and wealth inequality, enduring and evolving structural racism and occupational 

segregation, and the shifting of power away from workers and toward corporations.  

 

I have been involved in the problem of misclassification of workers and developing strategies on 

how government can best respond to the problem, for at least twenty years. First, at the Attorney 

General’s office in New York, where I was chief of the Labor Bureau for eight years. Then, as 

Commissioner of Labor in New York State, I directed the nation’s first Joint Task Force on 

Employee Misclassification (“New York Task Force”). Finally, as Solicitor of the U. S. 

Department of Labor (“USDOL”) for seven years, I spearheaded that Department’s efforts to 

combat misclassification. I would like to talk a little about the scope of the problem and then 

recommend some enforcement best practices. I am sure you have already heard about the scope 

of the problem in prior presentations, but I think it bears some repetition. 

 

According to the last Bureau of Labor Statistics Contingent Worker Survey, in the United States, 

over 10 million workers—about 7 percent of the workforce classified as independent 

contractors.1 Notably, this number excludes the many workers who have a traditional main job 

but engage in an independent contractor work arrangement on the side, which appears to be 

increasingly common.2 For example, according to recent reports, 1 in 6 teachers are working part 

time on the side—such as driving for Uber or Lyft—to supplement their meager teaching 

salaries.3 

 

For decades, corporations have characterized workers as “self-employed” or “independent 

contractors,” as a tactic to shift risk downwards onto workers, while shifting wealth towards 

investors and CEOs. Corporations can save as much as 30 percent on their payroll costs by 

labeling their workers as independent contractors rather than employees.4 These arrangements – 

often presented to workers as take it or leave it propositions – strip them of all labor rights, 

from core labor standards like minimum wage and anti-discrimination laws, to social insurance 

and employer benefit programs, like unemployment benefits and health insurance.   

 

Misclassification harms not only workers, but also law-abiding employers that cannot compete, 

and the integrity of our tax coffers and safety nets systems.   

 
1 Bureau of Labor Statistics, Contingent and Alternative Employment Arrangements News Release (June 7, 2018), 

https://www.bls.gov/news.release/archives/conemp_06072018.htm. 
2 Bureau of Labor Statistics, Labor Force Statistics about the Current Population Survey, Frequently Asked 

Questions about Data on Contingent and Alternative Work Arrangements, https://www.bls.gov/cps/contingent-and-

alternative-arrangements-faqs.htm#collected. 
3 Alexia Fernandez Campbell, “I Feel Mentally Numb”: More Teachers are Working Part-Time Jobs to Pay their 

Bills, VOX, Apr. 4, 2018, https://www.vox.com/policy-and-politics/2018/4/4/17164718/teachers-work-part-time-

jobs. 
4 National Employment Law Project, Independent Contractor Misclassification Imposes Huge Costs on Workers 

and Federal and State Treasuries, Sept. 2017, https://s27147.pcdn.co/wp-content/uploads/NELP-independent-

contractors-cost-2017.pdf. 
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Independent contractor misclassification can take several forms. In some cases, even though the 

employer controls most aspects of the job, including how the work is performed, what the 

worker is paid, and relationships with clients, employers call workers “independent contractors”. 

In other cases, the employer will require its workers to form a limited liability corporation or 

franchise company-of-one as a condition of getting a job. These workers are sometimes required 

to sign boilerplate contracts attesting to independent contractor status, even where the functional 

relationships do not reflect true independence and the workers are not running their own business 

under any definition. Finally, some employers do not even go through the process of formally 

misclassifying their employees, and do not provide 1099 or W2 forms. They pay their employees 

“off the books,” and structure their financial records to hide these workers and the payments to 

them. If caught by a government agency, they use the “independent contractor” classification as 

a defense to their actions.   

 

Available evidence suggests that misclassification is widespread. Federal studies and state-level 

agency audits, along with unemployment insurance and workers’ compensation data, indicate 

that between 10 and 30 percent of employers misclassify at least one employee as an 

independent contractor, meaning that several million workers nationally may be misclassified.5  

Here in Wisconsin in 2009 the Department of Workforce Development found that 44% of 

workers investigated during UI audits were misclassified as independent contractors. 

 

Misclassification is especially prevalent in construction, janitorial, home care, trucking and 

delivery services, and other labor-intensive low-wage sectors, where employers can gain a 

competitive advantage by driving down payroll costs.6 This means that the employers that 

correctly classify workers as W-2 employees are often unable to compete with lower-bidding 

companies that reap the benefits of artificially low labor costs. This also means that people of 

color—who are overrepresented in many of these sectors—toil in jobs that are insecure, 

underpaid and have no workplace protections or benefits, which exacerbates income inequality 

and economic insecurity for black and brown communities.   

 

A 2009 study of port truckers in New Jersey showed how drivers classified as independent 

contractors operated with little autonomy.7 The trucking companies prohibited their drivers from 

making deliveries for other companies, thereby controlling the drivers’ access to work. Many 

drivers also leased their trucks from and obtained their insurance through their trucking 

company, which meant that the companies took possession of the leases and deducted insurance 

from the drivers’ pay. At the same time, the drivers were excluded from workplace protections 

and benefits, like health insurance and workers’ compensation, which are critically important in 

high-risk sectors like truck driving. These drivers bore all the risks and costs of being in business 

for themselves with virtually none of the benefits.8 

 

 
5 Id. at 2. 
6Id. at 2, 7 
7 Francoise Carre, (In)dependent Contractor Misclassification, Economic Policy Institute, June 8, 2015, at 11, 

https://www.epi.org/publication/independent-contractor-misclassification/ 
8 Id.; see also David Benson, Port Trucking Down the Low Road: A Sad Story of Deregulation, Demos, 2009, 

https://www.demos.org/sites/default/files/publications/Port%20Trucking%20Down%20the%20Low%20Road.pdf. 
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More recently, well-capitalized online platform companies have joined the trend of labelling 

their workers as independent contractors while maintaining control of the work 

performed. Technology has enabled platform companies to surveil every second of work. Uber’s 

technology, for example, allows it to track drivers in granular detail, including the speed at which 

the car is driven and the route taken for each ride.9 The technology also matches drivers with 

customers and determines the rate for each ride and the payment to each driver. According to 

recent reports, Uber regularly makes unilateral changes to driver’s pay and work conditions, 

often with the effect of squeezing more out of drivers.10  As I am sure you know there are major 

issues going on in California with their recently passed AB5, which will make it much more 

difficult for these companies to classify their employees as independent contractors because it 

enshrines the so-called “ABC test” for determining whether someone is a contractor or 

employee. Some form of an ABC test is already law in many states, including Massachusetts, 

Virginia, and New Jersey. I discuss the ABC test in my legislative recommendations. And just 

last Friday NJ found Uber drivers to be employees for purposes of their workers comp and 

disability insurance laws assessing $650 million  in taxes and interest. 

 

 

An employer who is illegally misclassifying workers is likely breaking not one state law, but 

multiple laws. Several laws are implicated, including Wage and Hour, Unemployment Insurance, 

Workers Compensation, and Tax laws. Misclassification exacts a huge toll on state treasuries: 

researchers found that misclassifying just one percent of workers as independent contractors 

would cost unemployment insurance (UI) trust funds $198 million annually.11 In New Jersey  

audits indicate that misclassification has deprived  that state  of over $500 million in tax revenue 

every year.12 The issue, then, is enforcement. 

 

 

New York, Other States and Federal Independent Contractor Taskforces 

 

In order to fight misclassification, in 2007 New York State established the nation’s first Joint 

Enforcement Task Force on Employee Misclassification. The New York Task Force created a 

partnership consisting of representatives of five New York State agencies, each of which had its 

own interest in preventing worker misclassification.13 The goal of the New York Task Force was 

to combine agency resources to conduct statewide industry enforcement sweeps, to improve 

interagency date sharing and to develop policy solutions. Within four months of its 

establishment, the New York Task Force was required to issue the first of its yearly reports. In 

 
9 Alex Rosenblat, When Your Boss is an Algorithm, NEW YORK TIMES, Oct. 12, 2018, 

https://www.nytimes.com/2018/10/12/opinion/sunday/uber-driver-life.html?smid=tw-nytopinion&smtyp=cur. 
10 Alex Rosenblat, Uber May Have Imposed 12-Hour Driving Limits, but It’s Still Pushing Drivers in Other 

Troubling Ways, SLATE, MARCH 2, 2018, https://slate.com/technology/2018/03/uber-may-have-imposed-12-hour-

driving-limits-but-its-still-pushing-drivers-in-other-troubling-ways.html. 
11 NELP, supra note 4, at 2.    
12 New Jersey Exec. Order No. 25, May 3, 2018, https://nj.gov/infobank/eo/056murphy/pdf/EO-25.pdf. 
13 The Labor Department enforces wage hour laws, including the prevailing wage law on state projects and the 

unemployment compensation law. The Worker’s Compensation Board enforces the worker’s compensation laws. 

The Department of Taxation and Finance enforces state tax laws and 1099 fraud. The Comptroller of the City of 

New York enforces the prevailing wage law on City projects. The New York Attorney General has criminal 

enforcement powers upon referral of cases from the agencies.  
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that short period, it had conducted 117 sweeps of business, uncovered 2,078 misclassified 

employees and identified $19 million in unreported wages. It found unpaid back wages owed of 

$3 million.14 A year later, the New York Task Force reported that it had identified 12,300 cases 

of misclassified employees, $157 million in unreported wages and $12 million in unpaid wages 

owed.15 In 2015, the last year it operated independently,16 the New York Task Force reported 

that since 2007 it had identified nearly 140,000 instances of employee misclassification and 

discovered nearly $2.1 billion in unreported wages that resulted in lost income tax 

revenue.17More than half of the states have established independent contractor task forces or 

entered into Memoranda of Understanding with the USDOL.  Nine states have established their 

own misclassification task forces. I have provided a list of those states with links to information 

about them, including reports. 

 

The US DOL during the Obama administration also began a misclassification initiative. The 

Wage Hour Division, along with the Solicitor’s Office, worked with the Internal Revenue 

Service and 34 states to share information and coordinate enforcement to ensure that all were 

using their resources most strategically and effectively to combat the misclassification problem. 

From September 2011 to January 2013, the Wage and Hour Division collected more than $9.5 

million in back wages, which resulted from more than 11,400 workers being misclassified as 

independent contractors or otherwise not properly treated as employees. This represented an 80% 

increase in back pay and 50% increase in the number of workers receiving back pay since DOL 

began to implement these agreements with the States.18 

 

Recommendations 

 

Based upon my experience with these efforts, I recommend you consider recommending 

adopting the following best practices that may not require legislation.  

 

1. To the extent legally possible, engage in interagency coordinated enforcement.  

2. Whether or not interagency coordinated enforcement is adopted, engage in data sharing 

and systematic referrals to appropriate agencies. This was o a recommendation of the 

2009 Wisconsin Task Force Report. 

3. Establish a public outreach infrastructure including a dedicated hotline, website, and e-

mail address. A robust press strategy is an important component to public outreach. 

Again, this was also a recommendation of the Wisconsin 2009 report. 

 
14 Report of the Joint Enforcement Task Force on Employee Misclassification, February 1, 2008, available at 

https://www.labor.ny.gov/pdf/Report%20of%20the%20Joint%20Enforcement%20Task%20Force%20on%20Emplo

yee%20Misclassification%20to%20Governor%20Spitzer.pdf.  
15 Report of the Joint Enforcement Task Force on Employee Misclassification to David A. Paterson, Governor, State 

of New York, Feb. 1, 2009, https://www.labor.ny.gov/ui/PDFs/2009_02_02_12_38_52.pdf. 
16 In 2016, the Governor issued a new executive and created the Joint Task Force on Worker Exploitation and 

Worker Misclassification. See https://www.ny.gov/end-worker-exploitation/task-force-combat-worker-exploitation. 
17 Annual Report of the Joint Enforcement Task Force on Employee Misclassification to Hon. Andrew Cuomo, 

Governor State of New York, Feb. 1, 2015, https://www.labor.ny.gov/agencyinfo/PDFs/Misclassification-Task-

Force-Report-2-1-2015.pdf 
18 Staci Ketay Rotman, DOL’s Misclassification Initiative Continues, Wage & Hour Insights, Jan. 13, 2013, 

https://www.wagehourinsights.com/2013/01/dols-misclassification-initiative-continues/. 



6 
 

4. Provide interagency cross training and joint education and require frequent meetings 

between partner agencies that assures information about possible misclassification is 

appropriately shared. 

5. Make criminal referrals in appropriate cases.  

6. Require reports to the legislature or the governor for transparency and accountability. 

This is included in your Executive Order 

 

I cannot emphasize enough that these best practices take planning and real work on the part of 

the partner agencies, and of course, additional resources will enhance the efforts and results. 

However, they can be implemented, as happened in New York, without additional resources.  

Planning, especially at the beginning, is crucial. I recommend the first report of the New York 

Task Force, which set forth in detail the extent of initial planning that occurred.19  Coordinated  

interagency enforcement effort involves research, both to develop leads and to address any legal 

issues that arise. They need to be carefully planned and then just as carefully carried out. The 

sharing of information obtained, and follow-up audits also need planning.  Communications 

strategies must be developed, both to keep the public informed and to assist the public in 

contacting the Task Force members with tips and complaints.  

 

Coordinated Enforcement 

 

Coordinated interagency enforcement can involve a number of strategies.20 It involves 

participants from multiple agencies conducting on-the- ground investigations of possible 

misclassification. While this is not how government investigations typically work, there is 

precedent for it and it is well suited to misclassification, which implicates many different laws. It 

generally involves more than looking at books and records, because misclassification often 

cannot be identified only by looking at books and records. When employers violate the law, 

payroll records are often inaccurate regarding the number of employees, wages paid, and 

employee job duties. Employee interviews are critical for assessing the accuracy of company 

records. In addition, understanding if a worker is properly classified involves gaining an 

understanding of a company’s business practices. This most often involves talking to workers 

about what services they perform, the extent to which they are running a separate business, and 

the amount of control the company has over the provision of those services.  

 

I recognize that not all agency partners are necessarily skilled in this type of fact intensive 

investigation. In New York, we addressed this issue by joint training and delegation of 

investigation responsibilities. For example, when talking to workers during sweeps, the Wage & 

Hour investigators, who had years of experience talking to workers, took the lead while the 

Unemployment Insurance investigators took the lead in looking at the company’s books and 

records. This type of joint investigation takes planning but much of it is no different than 

planning a single agency investigation. Development of employer and employee interview 

sheets; scripts explaining to employers each agency’s authority and their need to comply with 

information requests; handouts, in various languages explaining to workers what the purpose of 

 
19 See Report of the Joint Enforcement Task Force on Employee Misclassification, Footnote 15 at 9. 
20 In New York, these investigations took two forms. Sometimes a particular industry, usually construction, was the 

subject of interagency “sweeps”. Other times a “main street” approach was taken when investigators would go door 

to door to all businesses in a shopping district. Each strategy successfully uncovered illegal misclassification.  
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the investigation is and their right to talk to investigators without retaliation; all of these will 

make investigations easier. The first New York Task Force Report details the steps taken before 

conducting coordinated interagency enforcement sweeps.21   

 

Of course, these coordinated enforcement actions do not end with the on the ground 

investigation. An analysis of the facts gathered in the investigation must be performed; then the 

application of each agency’s governing law to determine if there are violations. When violations 

are found, appropriate audits must be conducted to determine back wages owed, unemployment 

contributions owed, workers compensation premiums owed, and taxes owed. However, when 

multiple agencies participated in the fact gathering aspect of the investigation, that one 

investigation can often be used to support violations of multiple state laws with appropriate 

remedies and penalties. This saves state resources since one and not several investigations took 

place. I also recognize there may be legal limits on the ability of the partner agencies to engage 

in coordinated interagency enforcement. For example, tax investigations may have strict 

confidentiality requirements. However, to the extent legally possible, coordinated interagency 

enforcement is the best “best practice” because it allows the agency partners to best leverage 

their resources in achieving compliance with little or no additional resources. 

 

Data Sharing 

 

Data sharing is critical, whether or not coordinated interagency enforcement is in place. Not all 

investigations merit a coordinated enforcement action. Moreover, as mentioned above, there may 

be legal limits on the ability of certain agency partners to engage in coordinated enforcement 

actions. For example, in New York, the Department of Taxation and Finance was statutorily 

limited in its ability to participate in sweeps. However, it was able to receive and act upon 

information received during a sweep and to use that information to begin and conduct its own 

investigation into possible tax fraud.  

 

Data sharing makes targeted enforcement a real possibility. Reliance upon random audits as a 

sole investigatory strategy results in undercounts of violations and unpaid taxes. For example, 

between 2008 and 2012, the state of Utah conducted both random and targeted unemployment 

insurance audits of employers. The 5233 random audits identified $42 million in unreported 

wages to 6949 workers misclassified as independent contractors. By contrast, 913 targeted audits 

identified $138 million in unreported wages and 18,114 misclassified employees. While the 

random audits identified violations in 2.9% of cases, the targeted audits found violations in 14% 

of the cases.22 A quick glance at the reports of the New York Task Force from 2008 to 2015 

demonstrates the impressive results of targeted enforcement in New York. 

 

Data sharing was the principle mechanism that the USDOL used to coordinate with the states 

and the IRS on misclassification. As I earlier mentioned, the USDOL entered into memoranda of 

understanding with 34 states. Each memorandum was a little different depending on the states’ 

interest and their legal ability to share date with other agencies.. I cannot speak to how the states 

use the data that USDOL shares with them, but I can say that some of the largest and most 

 
21  Report of the Joint Enforcement Task Force on Employee Misclassification, Footnote 15 at 9.  
22 Jody McMillian, Chief of Contributions, Utah Department of Workforce Services, Effective Methods to Detect 

and Deter Worker Misclassification, Oct. 21, 2012) 
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impactful misclassification cases brought by USDOL were initiated based upon information 

received from the states. For example, based upon information received from the State of Utah, 

the USDOL forced 17 businesses in Arizona and Utah to reclassify over 1,000 of their workers 

as employees and pay over $1.3 million in back wages and penalties, as well as paying all 

federal, state and local taxes owed.23 

 

Data sharing abilities must be carefully researched. Each agency is likely to have confidentially 

requirements that must be observed. I recommend that Memoranda of Understanding be entered 

into by all agencies that will participate in data sharing so that responsibilities and any 

limitations are clearly understood by all parties  

Data sharing can take many forms. Shared data can be the basis of coordinated interagency 

investigations. Shared information can trigger separate investigations by separate agencies. 

Agencies can share completed audits with other agencies, allowing them to spend fewer 

resources on their own investigations. Each of these forms of data sharing contribute to the 

success of interagency cooperation. 

 

Public Outreach 

 

Educating the public about the activities of the Wisconsin Task Force and giving them an 

opportunity to provide information is crucial to success. I recommend that you establish an 

employment fraud hotline, website and email address. In just the first 4 months of the New York 

Task Force, these types of portals resulted in 200 new unemployment insurance tax audits. A 

robust press strategy is also important in keeping the public, including workers and employers, 

aware of your activities and encouraging participation in the information portals.  

 

Cross Training  

 

In order to make coordinated enforcement and data sharing effective, cross training of agency 

partners is critical. It is the foundation of successful interagency coordination. At a minimum, 

agency investigators need to be able to understand the laws their sister agencies enforce. With 

training, in investigations that do not involve sister agencies, potential violations of other laws 

can be identified and referred to the appropriate agencies. In New York, cross training resulted in 

agencies being better prepared to participate in coordinated interagency enforcement. It also 

resulted in agencies sometimes inviting sister agencies to participate in their own investigations 

when possible violations of the sister agencies’ laws were identified. However, one or two 

training is insufficient. Agency partners must meet frequently to assess the information coming 

into the Task Force and to decide upon the appropriate response to that information.  

 

Criminal Referrals 

 

In appropriate cases, criminal referrals should be considered. In New York, the Attorney 

General’s Office was the lead agency on criminal prosecutions that resulted from the Task Force 

operations.  

 
23 U.S. Dep’t of Labor, Investigation in Utah and Arizona Secures Wages and Benefits for More Than 1,000  

Construction Workers Who Were Wrongly Classified, Apr. 23, 2015, 

https://www.dol.gov/newsroom/releases/whd/whd20150518. 
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Reports 

 

Transparency is important especially when the government begins new initiatives. Both the 

public and the state must be able to assess the success of new initiatives. In addition, 

transparency allows for critical review of actions taken and possible corrections or new actions if 

the results are not as expected. The Task Force should recommend to the governor that some sort 

of transparency, in the form of an annual report, be required.  

 

Legislative recommendations 

 

1. Adopt a broad uniform test for who is an employee. 

2. Empower Task Force Agencies to issue stop work orders when they discover 

noncompliance with the laws they enforce. 

 

Adopt a broad form of the ABC test.  

  

Many states adopted a broad test for who is an employee, usually under its Wage & Hour and 

Unemployment Insurance laws, and sometimes its worker’s compensation laws. These standards 

lead to easy identification of independent contractor misclassification. California just enacted 

AB5, which enshrines what is called the “ABC” test.  Generally, the ABC test for employment 

classification, presumes that a worker is an employee unless the employer can demonstrate three 

factors:  

 

(A) Such individual has been and will continue to be free from control or direction over the 

performance of such service, both under the contract of service and in fact; 

(B) Such service is either outside the usual course of business for which such service is 

performed, or is performed outside of all the places of business of the enterprise for which such 

service is performed; and  

(C) Such individual is engaged in an independently established trade, occupation, profession 

or business.    

 

 

The “ABC test” means that companies cannot outsource core aspects of their enterprise to so-

called independent contractors while maintaining control of the performance of the work. 

Some—but not all—of the states that use the test include Hawaii, California, Louisiana, 

Mississippi, Alabama, Pennsylvania, Vermont, New York, Connecticut, Idaho, Colorado, and 

Illinois. In addition to having a broad test, a uniform definition across relevant laws of whom is 

an employee makes the coordinated work of agencies easier. Currently New Hampshire, 

Minnesota and Washington State have uniform definitions. Even if it is not possible to have the 

same definition of employee for all relevant state agencies, make it as uniform as possible. 

 

Empower State Agencies to issue Stop Work Orders 

 

Stop Work Orders are a powerful tool that allows agencies to stop the work of an employer when 

they encounter violations of the laws they enforce and keep the work stopped until the violations 
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are corrected. Currently California, Connecticut, Florida, Massachusetts, New Jersey and New 

York give some agencies some form of stop work power. 

 

 
 
 



 
California 

1. Budget Act of 2012 (Assembly Bill 1464, Chapter 21, Statutes of 2012) established 
Department of Industrial Relations, Labor Enforcement Task Force  

2. 2012 Annual Report: https://www.dir.ca.gov/LETF/LETF_Annual_Report_2012.pdf 
3. 2012-2014 Report: https://www.dir.ca.gov/letf/LETF_Legislative_Report.pdf 
4. 2012-2016 Report: https://www.dir.ca.gov/letf/LETF_Legislative_Report_2016.pdf 
5. 2012-2018 Report: https://www.dir.ca.gov/letf/LETF-Legislative-Report-2019.pdf 

 
 
 

Colorado 
1. Executive order, https://www.colorado.gov/governor/sites/default/files/b_2018-

003_joint_enforcement_task_force.pdf 
2. November 2018 Report: 

https://www.colorado.gov/pacific/sites/default/files/2018%20Final%20Report%20-
%20Carpenters.pdf 
 

Connecticut 
1. CT Gen Stat 31-57h, https://www.ctdol.state.ct.us/wgwkstnd/JEC/JEC.htm 
2. Public Act No. 10-12, Act Implementing the Recommendations of the Joint 

Enforcement Commission on Employee Misclassification, 
https://www.cga.ct.gov/2010/ACT/PA/2010PA-00012-R00HB-05204-PA.htm 

3. Auditor’s Report Dept of Labor 2011-2012, 
https://www.cga.ct.gov/apa/reports/Labor,%20Department%20of_20131212_FY2011
,2012.pdf 
 

Massachusetts 
1. Governor Deval Patrick 2008 Executive Order 499 establishing Joint Enforcement Task 

Force on the Underground Economy and Employee Misclassification, 
https://www.mass.gov/executive-orders/no-499-establishing-a-joint-enforcement-task-
force-on-the-underground-economy-and 

2. June 2009 Annual Report: 
https://archives.lib.state.ma.us/bitstream/handle/2452/40996/ocn425937396-
2009.pdf?sequence=1&isAllowed=y  

3. 2010 Annual Report: 
https://archives.lib.state.ma.us/bitstream/handle/2452/50932/ocn425937396-
2010.pdf?sequence=1&isAllowed=y  

4. 2011 Annual Report: 
https://archives.lib.state.ma.us/bitstream/handle/2452/127425/ocn425937396-
2011.pdf?sequence=1&isAllowed=y  

5. 2012 Annual Report: 
https://archives.lib.state.ma.us/bitstream/handle/2452/206252/ocn425937396-
2012.pdf?sequence=1&isAllowed=y  

https://www.dir.ca.gov/LETF/LETF_Annual_Report_2012.pdf
https://www.dir.ca.gov/LETF/LETF_Annual_Report_2012.pdf
https://www.dir.ca.gov/letf/LETF_Legislative_Report.pdf
https://www.dir.ca.gov/letf/LETF_Legislative_Report.pdf
https://www.dir.ca.gov/letf/LETF_Legislative_Report_2016.pdf
https://www.dir.ca.gov/letf/LETF_Legislative_Report_2016.pdf
https://www.dir.ca.gov/letf/LETF-Legislative-Report-2019.pdf
https://www.dir.ca.gov/letf/LETF-Legislative-Report-2019.pdf
https://www.colorado.gov/governor/sites/default/files/b_2018-003_joint_enforcement_task_force.pdf
https://www.colorado.gov/governor/sites/default/files/b_2018-003_joint_enforcement_task_force.pdf
https://www.colorado.gov/governor/sites/default/files/b_2018-003_joint_enforcement_task_force.pdf
https://www.colorado.gov/governor/sites/default/files/b_2018-003_joint_enforcement_task_force.pdf
https://www.colorado.gov/pacific/sites/default/files/2018%20Final%20Report%20-%20Carpenters.pdf
https://www.colorado.gov/pacific/sites/default/files/2018%20Final%20Report%20-%20Carpenters.pdf
https://www.colorado.gov/pacific/sites/default/files/2018%20Final%20Report%20-%20Carpenters.pdf
https://www.colorado.gov/pacific/sites/default/files/2018%20Final%20Report%20-%20Carpenters.pdf
https://www.ctdol.state.ct.us/wgwkstnd/JEC/JEC.htm
https://www.ctdol.state.ct.us/wgwkstnd/JEC/JEC.htm
https://www.cga.ct.gov/2010/ACT/PA/2010PA-00012-R00HB-05204-PA.htm
https://www.cga.ct.gov/2010/ACT/PA/2010PA-00012-R00HB-05204-PA.htm
https://www.cga.ct.gov/apa/reports/Labor,%20Department%20of_20131212_FY2011,2012.pdf
https://www.cga.ct.gov/apa/reports/Labor,%20Department%20of_20131212_FY2011,2012.pdf
https://www.cga.ct.gov/apa/reports/Labor,%20Department%20of_20131212_FY2011,2012.pdf
https://www.cga.ct.gov/apa/reports/Labor,%20Department%20of_20131212_FY2011,2012.pdf
https://www.mass.gov/executive-orders/no-499-establishing-a-joint-enforcement-task-force-on-the-underground-economy-and
https://www.mass.gov/executive-orders/no-499-establishing-a-joint-enforcement-task-force-on-the-underground-economy-and
https://www.mass.gov/executive-orders/no-499-establishing-a-joint-enforcement-task-force-on-the-underground-economy-and
https://www.mass.gov/executive-orders/no-499-establishing-a-joint-enforcement-task-force-on-the-underground-economy-and
https://archives.lib.state.ma.us/bitstream/handle/2452/40996/ocn425937396-2009.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/40996/ocn425937396-2009.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/40996/ocn425937396-2009.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/40996/ocn425937396-2009.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/50932/ocn425937396-2010.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/50932/ocn425937396-2010.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/50932/ocn425937396-2010.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/50932/ocn425937396-2010.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/127425/ocn425937396-2011.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/127425/ocn425937396-2011.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/127425/ocn425937396-2011.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/127425/ocn425937396-2011.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/206252/ocn425937396-2012.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/206252/ocn425937396-2012.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/206252/ocn425937396-2012.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/206252/ocn425937396-2012.pdf?sequence=1&isAllowed=y


6. 2013 Annual Report: 
https://archives.lib.state.ma.us/bitstream/handle/2452/213502/ocn425937396-
2013.pdf?sequence=1&isAllowed=y  

7. 2014 Annual Report: 
https://archives.lib.state.ma.us/bitstream/handle/2452/264204/ocn425937396-
2014.pdf?sequence=1&isAllowed=y 

8. Technical Advisory Board Report on Findings of RSI Report to Task Force: 
https://archives.lib.state.ma.us/bitstream/handle/2452/365958/ocn936376063.pdf?sequen
ce=1&isAllowed=y  

9. Council on the Underground Economy 2015 Annual Report: 
https://archives.lib.state.ma.us/bitstream/handle/2452/724712/ocn989072980-
2015.pdf?sequence=1&isAllowed=y  

10. Council on the Underground Economy 2016 Annual Report: 
https://archives.lib.state.ma.us/bitstream/handle/2452/804520/ocn989072980-
2016.pdf?sequence=1&isAllowed=y 

11. Council on the Underground Economy 2017 Annual Report: 
https://archives.lib.state.ma.us/bitstream/handle/2452/807660/ocn989072980-
2017.pdf?sequence=1&isAllowed=y  

 
 

New Hampshire 
 
Joint Agency Task Force on Employee Misclassification Enforcement, created by 
https://www.nh.gov/nhworkers/documents/2010-03.pdf  

1. First Report, Sept 3, 2010: 
https://www.nh.gov/nhworkers/documents/1stReportofthejaeme.pdf  

2. Second Report, Sept 1, 2012: 
https://www.nh.gov/nhworkers/documents/1stReportofthejaeme.pdf 

3. Third Report, Nov 1, 2013: https://www.nh.gov/nhworkers/documents/em_tf_annrpt.pdf 
4. Fourth Report, Sept 1, 2014: https://www.nh.gov/nhworkers/documents/em_tf_annrpt.pdf 
5. Fifth Report, Sept 1, 2015: https://www.nh.gov/nhworkers/documents/5th_rpt_emtf.pdf 
6. Sixth Report, Sept 1, 2016: https://www.nh.gov/nhworkers/documents/6th_rpt_emtf.pdf 
7. Seventh Report, Sept 1, 2017: https://www.nh.gov/nhworkers/documents/7th-report.pdf 
8. Eighth Report, Sept 1, 2018: https://www.nh.gov/nhworkers/documents/8th-report.pdf  

 
New Hampshire’s Task Force to Study Employee Misclassification, created by 
http://www.gencourt.state.nh.us/legislation/2008/SB0500.html   

1. First Report, Dec 1, 2008: https://www.nh.gov/nhworkers/documents/tf_1st_rpt.pdf  
2. Second Report, Oct 1, 2009: https://www.nh.gov/nhworkers/documents/tf_2nd_rpt.pdf  
3. Final Report, December 1, 2010: 

https://www.nh.gov/nhworkers/documents/final_rpt_mtf.pdf  
 

 
Louisiana 

 

https://archives.lib.state.ma.us/bitstream/handle/2452/213502/ocn425937396-2013.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/213502/ocn425937396-2013.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/264204/ocn425937396-2014.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/264204/ocn425937396-2014.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/264204/ocn425937396-2014.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/264204/ocn425937396-2014.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/365958/ocn936376063.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/365958/ocn936376063.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/365958/ocn936376063.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/365958/ocn936376063.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/724712/ocn989072980-2015.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/724712/ocn989072980-2015.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/724712/ocn989072980-2015.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/724712/ocn989072980-2015.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/804520/ocn989072980-2016.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/804520/ocn989072980-2016.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/804520/ocn989072980-2016.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/804520/ocn989072980-2016.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/807660/ocn989072980-2017.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/807660/ocn989072980-2017.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/807660/ocn989072980-2017.pdf?sequence=1&isAllowed=y
https://archives.lib.state.ma.us/bitstream/handle/2452/807660/ocn989072980-2017.pdf?sequence=1&isAllowed=y
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https://www.nh.gov/nhworkers/documents/7th-report.pdf
https://www.nh.gov/nhworkers/documents/7th-report.pdf
https://www.nh.gov/nhworkers/documents/8th-report.pdf
https://www.nh.gov/nhworkers/documents/8th-report.pdf
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https://www.nh.gov/nhworkers/documents/tf_2nd_rpt.pdf
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1. Press Release, Creation of GAME ON (Government Against Misclassified Employees 
Operational Network) Task Force: 
https://revenue.louisiana.gov/NewsAndPublications/NewsReleaseDetails/11458  

2. Financial Risks to the State Associated with the Inventory Tax Credit, Louisiana 
Legislative Auditor June 1, 2016: 
http://revenue.louisiana.gov/Miscellaneous/Financial%20Risks%20to%20the%20State%
20Associated%20with%20the%20Inventory%20Tax%20Credit%20(Louisiana%20Legisl
ative%20Auditor's%20Office).pdf  

3. Annual Tax Collection Report 2015-2016:  
http://revenue.louisiana.gov/Publications/AR(15-16).pdf 

4. Annual Tax Collection Report 2016-2017: 
http://revenue.louisiana.gov/Publications/AR(16-17).pdf 

5. Annual Tax Collection Report 2017-2018: 
http://revenue.louisiana.gov/Publications/LDR_Annual_Report(2017-2018)D32.pdf 

6. Contact: Byron Henderson, Public Information Director. Email: 
Byron.henderson@la.gov  

 
 

 
New Jersey 

 
1. Governor Phil Murphy 2018 Executive Order 25 establishing Task Force on Employee 

Misclassification, https://nj.gov/infobank/eo/056murphy/pdf/EO-25.pdf  
2. July 2019 Report: 

https://www.nj.gov/labor/assets/PDFs/Misclassification%20Report%202019.pdf 
 

New York 
1. Elliot Spitzer September 2007 Executive Order No. 17 establishing Joint Enforcement 

Task Force on Employee Misclassificaiton, 
https://govt.westlaw.com/nycrr/Document/I4f087894cd1711dda432a117e6e0f345?viewT
ype=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&co
ntextData=(sc.Default)&bhcp=1 

2. Feb 1, 2008 Annual Report: 
https://www.labor.ny.gov/pdf/Report%20of%20the%20Joint%20Enforcement%20Task%
20Force%20on%20Employee%20Misclassification%20to%20Governor%20Spitzer.pdf  

3. Feb 1, 2009 Annual Report: 
https://www.labor.ny.gov/agencyinfo/PDFs/Misclassification_TaskForce_AnnualRpt_20
08.pdf  

4. Feb 1, 2010 Annual Report: 
https://www.labor.ny.gov/ui/PDFs/2010Febreport%20with%20Cover%20to%20Paterson
%20and%20Index.pdf  

5. Feb 1, 2011 Annual Report: 
https://www.labor.ny.gov/ui/PDFs/2011%202011%20Misclassification%20Report%20to
%20the%20Governor%20(4)%20(2).pdf  
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http://revenue.louisiana.gov/Publications/AR(16-17).pdf
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https://nj.gov/infobank/eo/056murphy/pdf/EO-25.pdf
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https://govt.westlaw.com/nycrr/Document/I4f087894cd1711dda432a117e6e0f345?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)&bhcp=1
https://govt.westlaw.com/nycrr/Document/I4f087894cd1711dda432a117e6e0f345?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)&bhcp=1
https://govt.westlaw.com/nycrr/Document/I4f087894cd1711dda432a117e6e0f345?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)&bhcp=1
https://govt.westlaw.com/nycrr/Document/I4f087894cd1711dda432a117e6e0f345?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)&bhcp=1
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https://www.labor.ny.gov/pdf/Report%20of%20the%20Joint%20Enforcement%20Task%20Force%20on%20Employee%20Misclassification%20to%20Governor%20Spitzer.pdf
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6. Feb 1, 2012 Annual Report: 
https://www.labor.ny.gov/agencyinfo/PDFs/Misclassification-Task-Force-Report-2-3-
2012.pdf  

7. Feb 1, 2013 Annual Report: 
https://www.labor.ny.gov/agencyinfo/PDFs/Misclassification-Task-Force-Report-2-1-
2013.pdf  

8. Feb 1, 2014 Annual Report: 
https://www.labor.ny.gov/agencyinfo/PDFs/Misclassification-Task-Force-Report-2-1-
2014.pdf  

9. Feb 1, 2015 Annual Report: 
https://www.labor.ny.gov/agencyinfo/PDFs/Misclassification-Task-Force-Report-2-1-
2015.pdf  
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The OCI and
Worker’s 
Compensation 
Insurance

Joint Enforcement 
Task Force on 
Payroll Fraud and 
Worker 
Misclassification

Wednesday 
November 20, 2019

Timothy Cornelius
David Haushalter

What/Who does the OCI regulate and license?

•Wisconsin Compensation Rating Bureau  
(WCRB)

•Insurance companies 
•Insurance agents



Chapter 
626

• Applies to all worker’s compensation 
insurance written on risks or 
operations in Wisconsin.

• Insurance companies that write 
worker’s compensation insurance in 
Wisconsin are members of the 
WCRB. 

Chapter 
626

Insurance companies selling worker’s 
compensation insurance in Wisconsin 
must use the following that have been 
approved by the OCI.

• rates, 
• rating plans, and 
• classifications 



Chapter 
626

• WCRB documents filed with the OCI:
• Rules
• Rates
• Rating Plans
• Classifications

OCI reviews filings 
Approved/Disapproved

Chapter 
626

• Insurance companies selling 
worker’s compensation insurance in 
Wisconsin must use rates, rating 
plans, and classifications that have 
been approved by OCI.



Insurance Complaint Process

OCI receives insurance 
complaints.

Complaints prompt an 
investigation.

• OCI will seek a written 
response from the insurance 
company and/or agent.

OCI is focused on 
compliance with 

Wisconsin insurance 
law.

Administration of Workers Compensation 
Policies

Overall goal: ensuring coverage Estimated vs. Final Earned 
Premium

Carrier Audits: 

Both a right and a responsibility

Primary mechanism to ensure accuracy 
of information



Mechanisms 
to Ensure 

Accuracy of 
Information

• Audit Noncompliance Charge: 
• allows carriers to charge two times 

the estimated premium if employers 
do not cooperate with the audit

• WCRB Inspection: 
• a comprehensive review of an 

employer’s business operation

• OCI Complaints

Uninsured Subcontractors

Rules set up to ensure coverage for 
uninsured subcontractors Evidence of insurance



Fraudulent Certificates of 
Insurance

• Section 628.34 (14), Wis. Stat., prohibits any person 
from preparing, issuing or providing false, misleading 
or deceptive certificates of insurance.

• Provides OCI with specific authority to pursue 
enforcement actions against any person or entity that 
engages in the misconduct.

• Application of the law regarding 
contractors/subcontractors.

Contact Information

David R. Haushalter
• Insurance Examiner - Advanced

• (608) 267-7186

• DavidR.Haushalter@wisconsin.gov

Timothy L. Cornelius
• Attorney

• (608) 266-0082

• Timothy.Cornelius@wisconsin.gov



  
 

 
  
 
 
 
 
 
 

 
JOINT ENFORCEMENT TASK FORCE ON MISCLASSIFICATION AND PAYROLL FRAUD  

 
AGENDA 

 
Wednesday, January 29, 2020 

9:00 am – 1:30 pm 
  

Risser Justice Center 
120 Martin Luther King Jr. Blvd. 

Room 150A 
Madison, Wisconsin 

 
 
 Welcome        

 9:00-9:10  Welcome  
 
 9:10-10:20  Panel discussion of outstanding questions  
 
 10:20-10:30  Break 
 
 10:30-11:00  Recap of Task Force activities and discuss 2020 Report 
  
 11:00-12:30  Task Force brainstorm of recommended strategies in small groups 
 (With working lunch)   
       
 12:30-1:15  Brainstorming report out 
 
 1:15-1:30  Wrap up  
 
 Adjournment 
 
 
*For press inquiries including interview requests, please contact the DWD Communications Office: 
 
Media Line – 608-266-2722 or E-Mail – DWDSOCommunicationsOffice@dwd.wisconsin.gov  
 

 

Department of Workforce Development 
Secretary’s Office 
201 E. Washington Avenue 
P.O. Box 7946 
Madison, WI 53707 
Telephone: (608) 266-3131 
Fax:  (608) 266-1784 
Email:  sec@dwd.wisconsin.gov 
 
 

 

UCD-7352-E (R. 05/2013) http://unemployment.wisconsin.gov 

Tony Evers, Governor 
Caleb Frostman, Secretary 

 

mailto:DWDSOCommunicationsOffice@dwd.wisconsin.gov
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 JOINT ENFORCEMENT TASK FORCE ON MISCLASSIFICATION AND PAYROLL FRAUD 
Wednesday, January 29, 2020 

9:00 am – 1:30 pm 
Risser Justice Center 

120 Martin Luther King Jr. Blvd. 
Room 150A 

Madison, Wisconsin 
 

Equal Rights Division Response to Requests for Information 
 
 

1. Information Requests 
 

A. What is the break down by industry of noncompliance? 
 
The Equal Rights Division does not keep specific data, but we identified common industries where we find 
misclassification issues, as reported by investigators: 
 

• Construction industry 
• Trucking 
• Entertainers (and sometimes they are independent) 
• Exotic dancers 
• Small businesses 
• Seasonal businesses 
• Home health industry 
• Cleaning companies 
• Gyms / Personal trainers 

 
B. Is there a difference in compliance between large and small employers? 

 
ERD does not collect this data, but our impression is that misclassification is more common among small 
employers. 
 

C. Is there a way to identify the repeat offenders – by person/company other? 
 
Our Equal Rights Officers are assigned to territories, so they may generally remember repeat cases, but 
ERD does not have a process or system in place that offers any automatic ticklers or flags that identify 
repeat offenders. In some cases, where an ERO finds an issue likely to affect more people than just the 
complainant, we issue a "self-audit order" to determine whether there are additional violations and pay 
employees who are similarly impacted. If employers do not conduct the self-audit and we later find violations, 
we impose additional penalties. 
 

D. Can we quantify the level or percentage of misclassification? 
 
No – we can only count complaints filed and violations found, and misclassification is not a violation in and of 
itself, so it is difficult to gather even that data. 

Department of Workforce Development 
Equal Rights Division 
Street Address    Mailing Address 
201 E. Washington Ave., Rm. A100  PO Box 8928 
Madison, WI 53703   Madison, WI 53708 
Telephone: (608) 266-6860 
Fax:  (608) 267-4592 

 

UCD-7352-E (R. 05/2013) http://unemployment.wisconsin.gov 

Tony Evers, Governor 
Caleb Frostman, Secretary 

 



  
 
2. Data Sharing 
 

A. What MOUs or other data sharing agreements currently exist? 
 
We have an MOU with the United States Department of Labor (USDOL) related to case referrals, but not 
ongoing data reporting. We have data sharing agreements with the U.S. Equal Employment Opportunity 
Commission (EEOC) and Madison Equal Opportunities Division (MEOD) related to civil rights enforcement, 
not labor standards. 
 

B. What other data sharing occurs with other agencies or companies? 
 
None other than what is listed above in 2A. 
 

C. What laws, rules, or policies prohibit or impeded data sharing with other governmental 
agencies, including counties and municipalities? 

 
None 
 

D. What laws, rules, or policies prohibit or impeded data sharing with private companies 
 
None 
 

3. Input from practitioners 
 

A. What tools do you currently have that seem to be effective? How do you know they are 
effective (data)? 

 
We conduct and resolve investigations when we receive a complaint, but we do not otherwise audit or pursue 
enforcement. 
 

B. What tools or strategy would you recommend in order to be more effective? 
 
The ERD addresses misclassification only insofar as it underlies other labor standards issues, such as 
minimum wage violations or wage theft. If the ERD is to be more impactful at combatting misclassification, 
we should probably have a process in place for alerting other divisions (UI) when misclassification is found or 
is likely. There may also be more for us to do in aggressively pursuing retaliation against misclassification 
whistleblowers, but this would need to be examined more closely. 
 

C. Do you have the data you need? If not, what do you need and who has it? 
 
Under current enforcement processes, unsure what additional data would be helpful. 
 

D. What barriers do you face and is there a way to break those barriers? 
 
Increased education and outreach, particularly targeted to those industries where misclassification appears 
more common, would help. 
 

E. What education do you do (aside from the enforcement letters already discussed)? 
 
We conduct labor law clinics and outreach, but it is not targeted and generally not focused on 
misclassification as a topic. 
 

F. Do the penalties currently available seem to have an effect? 
 
Unsure. The scope of our work is to remedy specific labor standards complaints. We are not currently 
investigating or pursuing misclassification outside of those processes. 



  
 

 
    
 
 

 
 
 

 
 

JOINT ENFORCEMENT TASK FORCE ON MISCLASSIFICATION AND PAYROLL FRAUD 
Wednesday, January 29, 2020 

9:00 am – 1:30 pm 
Risser Justice Center 

120 Martin Luther King Jr. Blvd. 
Room 150A 

Madison, Wisconsin 
 

Unemployment Insurance Division Response to Requests for Information 
 
 
1. Information Requested:  
 
A. Loss of taxes and other effect on taxpayers –  

 
In February 2000, USDOL issued a report "Independent Contractors: Prevalence and Implications for 
Unemployment Insurance Programs". The figures in the table below are projected numbers derived from 
the same computation methodology used by USDOL in their report from February 2000. 
 4Q18 – 3Q19 CY 2000 
Tax underreported statewide for workers 
misclassified as independent contractors 

$56,361,874 $16,609,705 

Percentage of state UI taxes underreported due to 
workers misclassified as ICs 

10% 3.8% 

*Calculations based on UI audit data 
 

B. What is the breakdown by industry noncompliance?  
 
Misclassification by Industry Based on Audit Assignment Results (01/01/2013 – 11/01/2019)  

NAICS 

 Count of 
Open, 
Subject 
Taxable 
2019  

Audit 
Count 

Audit Assignment 
Results 

Percent of 
Change vs 
No 
Change 

Sum of 
Audited 
Reclassified 
Workers 
Count 

Sum of 
Audited 
Taxable 
Wages Under 
Amount 

Sum of 
Audited 
Contribution 
Under 
Amount 

11 Agriculture, 
Forestry, Fishing 
and Hunting 

  
59 

Misclassified Workers 
Found 47.20% 892 $6,077,693 $192,336 

    
66 No Misclassification 52.80% 0 $0 $0 

           
2,634  125   100.00%       

The Agriculture, Forestry, Fishing and Hunting sector comprises establishments primarily engaged in growing crops, raising animals, 
harvesting timber, and harvesting fish and other animals from a farm, ranch, or their natural habitats. 
        

23 Construction   
1,145 

Misclassified Workers 
Found 40.60% 8,416 $58,261,522 $3,008,121 

    
1,675 No Misclassification 59.40% 0 $0 $0 

Department of Workforce Development 
Unemployment Insurance Division 
201 E. Washington Avenue 
P.O. Box 7905 
Madison, WI 53707 
  

UCD-7352-E (R. 05/2013) http://unemployment.wisconsin.gov 

Tony Evers, Governor 
Caleb Frostman, Secretary 

 



  
         

14,475  2,820   100.00%       
The Construction sector comprises establishments primarily engaged in the construction of buildings or engineering projects (e.g., 
highways and utility systems). Establishments primarily engaged in the preparation of sites for new construction and establishments 
primarily engaged in subdividing land for sale as building sites also are included in this sector. 
        
48-49 
Transportation 
and 
Warehousing 

  

235 
Misclassified Workers 
Found 41.01% 5,140 $28,686,762 $969,665 

    
338 No Misclassification 58.99% 0 $0 $0 

           
4,923  573   100.00%       

The Transportation and Warehousing sector includes industries providing transportation of passengers and cargo, warehousing and 
storage for goods, scenic and sightseeing transportation, and support activities related to modes of transportation. 
        

51 Information   52 
Misclassified Workers 
Found 41.60% 953 $5,420,071 $158,298 

    73 No Misclassification 58.40% 0 $0 $0 

           
1,642  125   100.00%       

The Information sector comprises establishments engaged in the following processes: (a) producing and distributing information and 
cultural products, (b) providing the means to transmit or distribute these products as well as data or communications, and (c) 
processing data. 
        
53 Real Estate 
and Rental and 
Leasing 

  
158 

Misclassified Workers 
Found 45.53% 1,256 $5,993,106 $195,483 

    189 No Misclassification 54.47% 0 $0 $0 

           
4,033  347   100.00%       

The Real Estate and Rental and Leasing sector comprises establishments primarily engaged in renting, leasing, or otherwise 
allowing the use of tangible or intangible assets, and establishments providing related services. The major portion of this sector 
comprises establishments that rent, lease, or otherwise allow the use of their own assets by others. The assets may be tangible, as 
is the case of real estate and equipment, or intangible, as is the case with patents and trademarks. 
        
61 Educational 
Services   59 

Misclassified Workers 
Found 47.58% 874 $4,050,232 $141,781 

    65 No Misclassification 52.42% 0 $0 $0 

           
1,397  124   100.00%       

The Educational Services sector comprises establishments that provide instruction and training in a wide variety of subjects. This 
instruction and training is provided by specialized establishments, such as schools, colleges, universities, and training centers. 
                
 
 

C. Is there evidence of what happens to companies that "go out of business" after some type of 
classification related investigation or notice of noncompliance?  

 
Data Related to Audited Employers with Audit Adjustments – Out of Business and Transferred to Another 
Entity 
Out of business and transferred accounts based on audits performed: 

• Between January 2013 and November 15, 2019, 5.56% of audited employers went out of business 
during this same timeframe, which could have been years after being audited and for a variety of 
reasons. 

 
• During this same time period, 5.95% of employers audited subsequently transferred their UI account 

experience to another business 
 

D. Is there a difference in compliance between large and small employers?  
 
Difference in Compliance between Large and Small Employers (2013-2019 audits): 



  
• Total reclassified employees = 46,836 
• Percentage of Misclassified Workers from Large Employers = 15% 
• Percentage of Misclassified Workers from Small Employers = 85% 

 
A "Large Employer Audit" is over 100 employees or over $1M in taxable payroll for the calendar year 
preceding the first quarter being audited.  
 
 

E. Is there a way to identify the repeat offenders – by person/company other?  
 
• BTA and BOLA's Worker Classification Section perform follow-up activities for continued noncompliance 

through daily operations and special follow-up by BOLA on referred employers. 
 

F. Can we quantify the level or percentage of misclassification?  
 
In February 2000, USDOL issued a report "Independent Contractors: Prevalence and Implications for 
Unemployment Insurance Programs." The figures in the table below are projected numbers derived 
from the same computation methodology used by USDOL in their report from February 2000. 

 4Q18 – 3Q19 CY 2000 
Percentage of audited employers with 
misclassified workers 

32.3% 23.0% 

Total number of employers in state with workers 
misclassified 

45,887 32,863 

Percentage of workers misclassified as IC at 
audited employers 

10.6% 6.2% 

Number of workers statewide misclassified as 
ICs 

             297,479  158,458 

*Calculations based on UI audit data 
 
2. Data Sharing 

 
A. What MOUs or other data sharing agreements currently exist?  
 
• UI has more than 500 active data sharing agreements. Data sharing agreements are required to share 

confidential UI records with other parties in almost all cases.  
 
Examples of UI data sharing agreements with relevant agencies/entities include:  

• Wisconsin Department of Revenue 
• Wisconsin Department of Justice 
• Wisconsin Department of Transportation 
• Wisconsin Department of Natural Resources – Environmental Crimes Unit  
• Office of Commissioner of Insurance  
• U.S. Department of Labor 
• U. S. Department of Justice – Bureau of Alcohol, Tobacco, Firearms, and Explosives 
• Internal Revenue Service 
• National Association of State Workforce Agencies  
• Various State and Local Law Enforcement Entities  

 
B. What other data sharing occurs with other agencies or companies?  

 
• Data sharing agreements are required to share confidential UI records with other parties in almost all 

cases.  Exceptions are set forth in federal and state law (e.g., IRS, US DHHS – National Directory of New 
Hires, etc.). 

 



  
C. What laws, rules or policies prohibit or impeded data sharing with other governmental agencies, 

including counties and municipalities?  
 

• UI records are confidential and cannot be disclosed (20 CFR § 603.4 and DWD § 149.02(1)) unless 
specified by law. Laws permit the sharing of confidential UI records with most governmental entities at the 
local, state, and federal levels. Disclosure to non-government entities is more restrictive, and in many 
cases is prohibited. 

• Even when disclosure is mandatory or permissible, certain legal prerequisites normally apply (data 
sharing agreements, signed consents, payment of costs, providing a service to the individual such that 
the individual expects to receive a benefit, and/or for the purpose of carrying out the administration or 
evaluation of a public program) before disclosure is allowable. 

 
D. What laws, rules or policies prohibit or impede data sharing with private companies (for example 

a developer or contractor looking for construction work, a company looking to subcontract IT 
work, etc.)?  

 
• Federal and state law provide, with very few exceptions, that unemployment records are confidential and 

not subject to disclosure. 
 

3. Input from practitioners  
 
A. What tools do you currently have that seem to be effective? How do you know they are effective 

(data)?  
 
• The Worker Classification Section has the authority under Wis. Stat. § 103.06 to enter any construction 

site without warrant and interview anyone present to determine whether those present are properly 
classified. We also have the authority to issue subpoenas for documents for worker classification 
investigations. BOLA has kept statistics since 2013 that show that of the 2,740 worker classification 
investigations conducted, 61% have involved investigations at construction worksites. 

 
B. What tools or strategy would you recommend in order to be more effective? 
 
IT Improvements  
Field auditors enter data, such as cash disbursements to individuals who were not on payroll and 1099s 
issued to individuals to generate worker status questionnaires (WSQ), into the field audit application.  For 
large employers who have paid for services to individuals outside of their payroll system, this data entry can 
take days or even weeks. Updated functionality within the field audit application would reduce data entry 
time, increase the number of audits completed, and ultimately increase the number of misclassified workers 
who would be properly classified as employees. The estimate IT impact to implement updated functionality to 
the field audit applications is approximately 80 hours total.  
 
C. Do you have the data you need? If not, what do you need and who has it? 
 
The Worker Classification Section, with the assistance of the Field Audit Section maintains comprehensive 
statistics over the number, types and results of worker classification investigations. The issue is not 
necessarily a lack of data, but a lack of information that would be of assistance in worker misclassification 
investigations, such as:  
 

• Name, contact information (phone number, email address, etc.), and physical address for the 
business principal,  

• a confirmed business registration with DFI,  
• proof of a valid UI account, and  
• proof of a worker's compensation policy. 

 
D. What barriers do you face - is there a way to break those barriers? 



  
 
UI Field Audit Staff and Compensation  
 
Additional auditors would increase the number of audits completed, provide a greater presence in the 
employer community, and potentially increase the turnaround time of these audits (delays can be caused by 
employer noncompliance).  Audit visibility is a crucial aspect of compliance and creating a "fair playing field" 
for all employers.  Since audits that identify misclassification are typically more time consuming, additional 
staff would increase the number of misclassified workers found while assisting the field audit section in 
meeting the Effective Audit Measure (EAM) required by the DOL. Four additional auditors and replacing a 
half-time LTE BOLA worker classification investigator position with an FTE would be sufficient for this 
purpose. 
 
UI Field Auditors' salaries have not kept pace with other state agencies with staff performing similar audit 
functions, which has made recruitment and retention of Field Auditors difficult. An extremely low number of 
applicants have applied for auditor positions. In addition, several auditors have left for higher paying jobs - 
one even left after receiving a significant raise.  Due to their high level of education and the importance of 
their work, it is essential these auditors are compensated appropriately for the important and impressive work 
they perform.  Audit staff are scheduled for four or five audits per week, which is a significant workload for 
each auditor. Over the years, the Wisconsin Compensation Plan (Comp Plan) has had numerous pay 
adjustments for individuals in positions comparable to UI field auditors. It may be helpful to review all field 
auditor positions to determine the appropriateness of the work and related compensation level as they relate 
to other comparable state positions with similar duties.  UI, with the assistance of Department of 
Administration's Division of Personnel Management, could review all recruitment and on-boarding processes 
to ensure that auditor positions are properly classified and are keeping pace with comparable positions and 
the associated compensation in the labor market. 
 
E. What education do you do (aside from the enforcement letters already discussed)? What are ways 

to reach employers and employees to decrease the amount of misclassification? 
 

The UI Division currently has a robust education and outreach approach to inform employers and workers on 
worker misclassification issues. Education and outreach efforts by the UI Division include: 
 
• BOLA does extensive public outreach including presentations at Friday Fundamentals and Labor Law 

Clinics.  We also give presentations to labor and employer organizations.   
• Two series of public service announcements on worker classification were produced.  The PSA's were 

broadcast more than 20,000 times between the fall of 2017 and spring of 2018, and were heard on 
virtually every radio station in Wisconsin.  

• The Department launched a first-of-its-kind worker classification website in July 2013 that provides 
employers with a clear and understandable process to assist them in determining whether a worker is an 
employee or an independent contractor.  

• Two informational videos were added to the worker classification website in 2016 aimed at educating 
employers on how to properly classify workers in Wisconsin for UI tax purposes. 

• The website also provides a mechanism for employers and workers to report business that are engaged 
in worker misclassification.  

• In 2019 the Department updated the text on the UI Employer Portal and the cover letter of the New 
Employer Packets with additional information on how to determine if workers are considered employees 
or independent contractors, the consequences of worker misclassification, as well as links to the UI 
Handbook for Employers and the worker misclassification website. The text on the Registration 
Information summary page also includes a certification by the employer that states "By your submission 
you certify the information provided is true and complete to the best of your knowledge and belief." 

 
F. Do the penalties currently available (in a limited industry) seem to have an effect? Why or why 

not? What could be changed? What about other industries? 
 



  
• The intentional misclassification penalties have been in effect since October 2016.  The penalties for 

construction employers who knowingly and intentionally provide false information to the Department for 
the purpose of misclassifying or attempting to misclassify an employee, are $500 for each employee who 
is misclassified, not to exceed $7,500 per incident.  In addition, the criminal penalty for intentional 
misclassification by construction employers is a fine of $1,000 for each employee misclassified up to a 
maximum fine of $25,000 for each violation.  There is also a separate administrative penalty for 
construction employers who coerce individuals to adopt non-employee status. 

• In almost all cases, the penalties are being treated by construction employers as a cost of doing 
business.  

• Currently the penalties for intentional misclassification only apply to the construction industry; however, 
our data shows misclassification is occurring in other industries as well. Consideration could be given to 
expanding the penalties to other industries.  

 
 



  
 

 
    
 
 
 
 
 

 
 
  

JOINT ENFORCEMENT TASK FORCE ON MISCLASSIFICATION AND PAYROLL FRAUD 
Wednesday, January 29, 2020 

9:00 am – 1:30 pm 
Risser Justice Center 

120 Martin Luther King Jr. Blvd. 
Room 150A 

Madison, Wisconsin 
 

Worker's Compensation Division Response to Requests for Information 
 

1. Information Requests 
 
A. Loss taxes and other effect on taxpayers due to worker misclassification:  

 
Worker misclassification can lead to a loss of premiums for the insurance industry and higher 
premiums passed onto insured businesses. The WC Division is unable to estimate loss in taxes 
but can identify amount of premiums brought in due to compliance (not all of that is related to 
misclassification). The result of investigations in premium dollars is listed below. Since the last 
task force in 2009, the average is $1.37M/year: 

 
2009  $799,879.00  
2010  $938,014.00  
2011  $1,205,422.00  
2012  $1,145,081.00  
2013  $694,812.00  
2014  $1,634,048.00  
2015  $1,602,597.00  
2016  $2,059,910.00  
2017  $1,680,822.00  
2018  $1,941,501.00 
 

B. WC uninsured claims be broken down by industry:  
 
There were approximately 226 injuries in Uninsured Employers Fund (UEF) claims from 2009-19, 
of which 134 were covered by nine industries. The following pie chart shows the top nine 
industries by number of UEF claims 2009-19 (those with 4 or more injuries during the 10-year 
period). A complete list is available upon request:    

   
 

Department of Workforce Development 
Division of Worker’s Compensation 
201 E. Washington Avenue 
P.O. Box 7901 
Madison, WI 53707 
Telephone: (608) 266-1340 
Fax:  (608) 267-0394 
Imaging Server Fax: (608) 260-2503 
Email: dwddwc@dwd.wisconsin.gov 

 

UCD-7352-E (R. 05/2013) http://unemployment.wisconsin.gov 

Tony Evers, Governor 
Caleb Frostman, Secretary 

 

WKC-5134-E (R. 01/2019) http://dwd.wisconsin.gov/wc 



  

 
 

C. What is the break down by industry of noncompliance?   
 
There were approximately 15,539 UEF penalties issued against employers during 2009-19. The 
top 10 industries (those with over 500 penalties, which together account for 11,078 of the 
penalties) is in the following chart. A complete list is available upon request. Note NOC = Not 
otherwise classified. 

 



  

 
 
D. Is there evidence of what happens to companies that "go out of business" after some type 

of classification related investigation or notice of non-compliance? 
 

The WC law allows for personal liability of corporate officers and LLC members, which remains 
even if the business closes. The UEF System allows for linking of responsible parties in different 
businesses. With this, we can identify a responsible party with ownership in more than one entity 
or a subsequent entity. We could create a report from the linked entities/responsible parties on the 
UEF System.  
 
Doing this would require the following questions/issues to be addressed: 
• What would we do with these types? Accelerated investigation timeline? Change law for stiffer 

penalty?  
• We would need to somehow identify them for misclassification purposes.  If that were the 

case, we could have the boots on the ground in UI pay them a visit if they are still open and 
non-compliant, next time. Maybe flag them to UI for investigation purposes. We want them to 
be compliant. WC and UI could collaborate on investigating them at the same time. 

 
E. Is there a difference in compliance between large and small employers?  

 
Yes. Large employers are generally insured in the voluntary market and rarely have lapses. In 
the voluntary market they have the option for the carrier to back-date coverage.  They can close 



  
the lapse, with no penalty or have a penalty rescinded after coverage is put in place. Smaller 
businesses that are not able to find coverage in the voluntary market need to be insured by the 
Pool.  The Pool is not allowed to back-date coverage.   
 
The Wisconsin Compensation Rating Bureau (WCRB) Pool Manual states the following: "To 
avoid a lapse in coverage, every effort will be made to have the effective date of Pool coverage 
coincide with the termination date of prior coverage. Back-dating of coverage is not permitted in 
the Pool. Wisconsin Pool coverage is available to employers who need to satisfy the 
requirements of the Wisconsin Worker's Compensation Law."  
 
We would need to define small and large in order to quantify the information. We recommend 
that small employers be defined as having 20 or fewer employees. The Worker's Compensation 
Division (WCD) has conducted very few investigations with large employers for not having 
required worker's compensation insurance coverage. The great majority of investigations 
involved employers with 20 or fewer employees. Please also note "number of employees" in 
UEF's report is not a hard stop for Investigators.  There were 131 employers on the report with 
zero employees.  
 

F. Is there a way to identify the repeat offenders – by person/company other?  
 
Yes. Any employer with multiple penalty accounts (vs. injury accounts).  There were 
approximately 2,475 multiple penalty accounts for employers from 2009-19. The following table 
(on next page) shows the top 11 industries with employers that were assigned multiple penalty 
accounts. There were 1,392 accounts covered by these 11 industries (those with 50 or more 
multiple penalty accounts). A complete list is available upon request. Note NOC = Not otherwise 
classified.  



  

 
 
 

G. Can we quantify the level or percentage of misclassification?  
 
Not in WC through WC's data system. 

  
 

2. Data sharing 
 
A. What MOUs or other data sharing agreements currently exist? 

 



  
The WC Division has MOUs and other data sharing agreements with the following entities: 

• Wisconsin Compensation Rating Bureau 
• Wisconsin Department of Revenue (2) 
• Department of Natural Resources 
• DWD/Unemployment Insurance Division (multiple agreements) 
• DWD/Division of Vocational Rehabilitation 
• Department of Transportation, Division of Motor Vehicles 
• Department of Health Services (multiple agreements) 

o Division of Health Care Access and Accountability 
o Division of Public Health, Bureau of Environmental and Occupational Health 

• Department of Safety and Professional Services/Safety and Buildings Unit 
• U.S. Department of Health and Human Services Administration for Children and 

Families/Office of Child Support Enforcement 
• Wisconsin State Lab of Hygiene 
• Boston University, School of Public Health 
• Worker's Compensation Research Institute 
• Department of Justice 
• Department of Administration/Division of Hearings and Appeals 
• Labor and Industry Review Commission 

 
Copies of/details about individual agreements are available upon request. 
 

B. What other data sharing occurs with other agencies or companies? 
 
WC and the Wisconsin Compensation Rating Bureau share WC insurance coverage data as 
provided in s. 102.31 (8), Wis. Stats. 
 
Other data sharing occurs with the UI Division, Division of Employment and Training, ASU (our 
TPA) and the state departments of Financial Institutions, Revenue, Transportation, Children & 
Families and the Office of the Commissioner of Insurance. 
  

C. What laws, rules or policies prohibit or impede data sharing with other governmental 
agencies, including counties and municipalities?  
  
Section 102.33 (2) (b), Wis. Stats., provides that any record maintained by the department that 
reveals the identity of an employee who claims worker's compensation benefits, the nature of a 
claimed injury, the employee's past or present medical conditions, the extent of an employee's 
disability, the amount, type, or duration of benefits, and any financial information provided to the 
department by an employer regarding self-insurance are generally confidential and not open to 
public inspection.    
 
Section 102.31 (8), Wis. Stats., provides that no information from the Wisconsin Compensation 
Rating Bureau (WCRB) about WC insurance coverage including the names of insured employers, 
employers' addresses, business status, type, dates of coverage, manual premium code, policy 
numbers, cancellations, terminations, endorsement and reinstatement dates, obtained by the 
department may be made public by the department except as authorized by the WCRB. 
 
Additionally, other issues include federal requirements for UI data to be held confidential, as well 
as DFI registration doesn't require LLC members 
 

D. What laws, rules or policies prohibit or impede data sharing with private companies (for 
example a developer or contractor looking for construction work, a company looking to 
subcontract IT work, etc.)? 
  
Section 102.33 (2) (b), Wis. Stats., provides that any record maintained by the department that 
reveals the identity of an employee who claims worker's compensation benefits, the nature of a 



  
claimed injury, the employees past or present medical conditions, the extent of an employee's 
disability, the amount type or duration of benefits and any  financial information provided to the 
department by an employer regarding self-insurance.  Section 102.31 (8), Wis. Stats., provides 
that no information from the Wisconsin Compensation Rating Bureau (WCRB) about WC 
insurance coverage including the names of insured employers, employers' addresses, business 
status, type, dates of coverage, manual premium code, policy numbers, cancellations, 
terminations, endorsement and reinstatement dates, obtained by the department may be made 
public by the department except as authorized by the WCRB. 

 
3. Input from practitioners –  

 
A. What tools do you currently have that seem to be effective? How do you know they are 

effective (data)? 
 

• Unemployment Insurance Division (UI) SUITES: Database cross matches are completed 
weekly and quarterly to identify businesses with employee wage reporting that do not 
currently have coverage.  The weekly cross match tool identifies and generates an 
average of 12,000 investigations annually. These investigations cover potential 
misclassification issues. UI Audit information within SUITES is another tool used to gather 
information regarding ownership, contact information, number of employees and 
independent contractors, and wage information.  

 
• Wisconsin Compensation Rating Bureau (WCRB) – Spectrum: Policy information is 

generated from Spectrum identifying and notifying entities that have a cancelled policy or 
have not renewed a policy. A notification is sent to each entity requesting a response. The 
cases that are not resolved with a response or coverage put in place generate a new 
investigation. In 2018, this tool was used to initiate 9,950 investigations.  

 
• The ASU Group: This is our third-party administrator organization used to investigate 

uninsured claims. Uninsured claims reported to our section generate both the claim 
investigation and simultaneous compliance investigation.  Relevant subjectivity and 
compliance information gathered by either ASU or the UEF investigator is shared to move 
each investigation forward.   

 
• Department of Financial Institutions (DFI) Corporate Search: This tool is used to identify 

the current legal status of an entity, effective date of status, any change in status, and 
contact and address information. Articles of incorporation and annual reports are 
requested from DFI to gather ownership information, ownership changes, and entity legal 
name changes. This information is acted on regularly during investigation and collection 
processes.  

 
• Department of Transportation (DOT) Public Abstract Request System (PARS): 

Investigators and Collection Specialists use address information from driver, ID, and 
vehicle registration provided through this tool to track down owners/responsible parties for 
both investigation and collection activities. It provides both historical and most recent 
address and name change information. This information is used regularly to determine the 
correct individual and their most current address and contact information.  

 
• Wisconsin Court System: Warrants are docketed by county clerks in the Consolidated 

Court Automation Program (CCAP). These warrants place liens on real property owned by 
the warranted party. It is a tool to facilitate collections at the time of sale, purchase, or 
applying for a loan. The lien stops the transaction. It requires a contact be made with the 
Worker's Compensation (WC) Division to make financial arrangements to satisfy the 
associated liability. CCAP is also a public tool. Anyone can conduct a search on a 
business or responsible party and identify outstanding or delinquent liabilities with the 
Worker's Compensation Division. The WC Division does not file warrants if the debtor 
pays voluntarily.    



  
 

• Wisconsin Department of Financial Institutions: DFI has an online corporate records 
search that provides information such as registered agent, office address, registration 
effective date and other information. 

 
• Wisconsin Department of Revenue (DOR):  

 
1. Tax Refund Intercept Program (TRIP): Upon a warrant being docketed to an entity or 
responsible party, the liability is certified to DOR. Section 71.93, Wis. Stats., permits the 
DOR to intercept, or set off, taxpayer refunds, refundable credits and lottery payments 
against certain state agency debts. This is an effective tool, averaging collections of over 
$200,000 annually.  
 
2. State Debt Collection (SDC): Under the provisions of Section 71.93(8), Wis. Stats., 
DOR provides debt collection services to DWD. Under the current agreement, WC is 
required to send debts greater than $50.00 to DOR for collection purposes. This is an 
effective tool, since 2017, averaging collections of over $600,000 annually.  

 
 

B. What tools or strategy would you recommend in order to be more effective? 
 
• Access to LLC members as a requirement during DFI registration  
• UI to have employers update registration information or owners more frequently 
• UI business transfer information easier to access to determine owners/officers/members 
• WCRB Spectrum to require the ownership information on all policies 
 

C. Do you have the data you need? If not, what do you need and who has it? 
 
• We often need ownership info at both investigation and collection levels  
• Business or owners email address 
• Place on WC Investigation System to store email address rather than notes 
• Ability to send letter via email at same time it is sending the letter via USPS. 
 

D. What barriers do you face  - is there a way to break those barriers? 
 
• Bad addresses 
• Limited budget for updating IT resources and applications 
• Inability to determine if the business is still in operation/possibly more collaboration with 

agencies/law enforcement to provide an update 
 

E. What education do you do (aside from the enforcement letters already discussed)? What 
are ways to reach employers and employees to decrease the amount of misclassification? 
 
• UEF staff make presentations on request to trade groups/conferences with a focus on that 

industry 
• OCI/DWD/WCRB all have robust information on respective websites on requirements to have 

WC insurance, and how to buy it. 
• DWD has had a booth at different employer-focused events around the state over the years, 

but the type of employer that attends these events is normally compliant already with the law; 
the non-compliant smallest employers typically do not have the resources to attend such 
events, or they know they are non-compliant and operate "under the radar." 

• Potential ideas 
o Poster, distribution associated with UI posters as distribution stream is already set 

up. 
o Place on website so employers may also print it. 
o Video on basic requirements, where to purchase coverage  



  
o More prominent WC info on a central location on how to start up a business.   

 
F. Do the penalties currently available (in a limited industry) seem to have an effect? Why or 

why not? What could be changed? What about other industries? 
 
The WC law allows for personal liability of corporate officers and LLC members, which remains 
even if the business closes. The UEF System allows for linking of responsible parties in different 
businesses. With this we can identify a responsible party with more than one business.  A majority 
of employers penalized for failure to carry WC insurance are never penalized again.  This 
suggests that the current penalty is sufficient in most cases to deter non-compliance.  Given that 
there are employers with multiple penalties (some exceeding 10), it may be appropriate to 
consider a graduated penalty structure where the penalty increases beginning with, say, the third 
or fifth penalty. 

 



 

 

 

 
  
 
 
 
 
 
 

 
JOINT ENFORCEMENT TASK FORCE ON MISCLASSIFICATION AND PAYROLL FRAUD  

 
AGENDA 

 
Tuesday, February 25, 2020 

10:00 am – 12:30 pm 
  

La Crosse Public Library 
800 Main Street, Auditorium 

La Crosse, WI 54601 
 

 
 
 Welcome         

 10:00-11:30  Discussion and Approval of Recommendations 
 
 11:30-11:45  Break  
 
 11:45-12:00  Discussion and Approval of Report 
 
 12:00-12:30  Discussion and Plan for Future Task Force Activities 
 
 Adjournment 
 
 
* Times above are approximations. 
 
 
For press inquiries including interview requests, please contact the DWD Communications Office: 
 
Media Line – 608-266-2722 or E-Mail – DWDSOCommunicationsOffice@dwd.wisconsin.gov  
 

 

Department of Workforce Development 
Secretary’s Office 
201 E. Washington Avenue 
P.O. Box 7946 
Madison, WI 53707 
Telephone: (608) 266-3131 
Fax:  (608) 266-1784 
Email:  sec@dwd.wisconsin.gov 
 
 

 

UCD-7352-E (R. 05/2013) http://unemployment.wisconsin.gov 

Tony Evers, Governor 
Caleb Frostman, Secretary 
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